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Introduction and Acknowledgements

Introduction to the Manual

The purpose of thismanual isto serve activists and students. Thisserviceisexpected to unfoldin
three ways: (1) primarily as a manual for reporting to the Committee on Economic, Socia and
Cultural Rights; (2) as a resource for students, particularly those in remote locations with less
accessto the Internet and large English languagelibraries; and (3) asan educational tool intraining
workshops, particularly for practical topics.

Somegenera commentson itsform arenecessary. The manual coversmany issuesin considerable
detail. Thereason for thisis so that activists can find thorough explanations on particular points
of difficulty. Thusit may appear legalistic to somereaders. Whilethismay betrue, it wasdesigned
in part with the belief that activists may want aproper explanation of thelegal complexitiesof the
Covenant. For thisauthor, the Covenant is not aloose collection of vague moral principles. Itis
acarefully crafted legal treaty, designed to be internally consistent and whose coverage is to be
circumscribed by reasonable interpretation. This manual was thus written to explain when a
claim fallswithin the scope of the Covenant, and how to use the Covenant’s concepts to advocate
social rights. It has been written to give such information in a clear and accessible format for
activists who have no legal background.

Improvements

It is hoped that this manual will be the first edition of an ongoing project. The author invites
comments, criticisms, suggestion, information on new publications, practical pamphl ets, anecdotes,
activist techniques and any other information that may be shared as a collective wisdom on
advocating and implementing socia rights. Thiswork must be of real use to activistsin order to
achieveitsgoal.

Addenda to this manual shall be made available from the Law & Society Trust and the Center for
Economic and Social Rights as new information comesto light.
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Foreword

Since the Vienna World Conference on Human Rights we have seen a heightened interest in
economic, social and cultural rights. Both international and domestic human rights groups have
begun to explore these rights more closely and to look at concrete ways of realising them. In the
period since Vienna our understanding of these rights has increased greatly as a result of this
heightened interest.

This manual is a product of the increased attention that human rights scholarship and activism
have recently given to economic, socia and cultural rights. The object of thismanual isto provide
human rights activists with guidance on how the international process could be used to support
their domestic struggles.

The human rights treaties and their monitoring procedures form an essential component of the
international human rights system. The Treaty Monitoring Bodiesrely agreat deal ontheinformation
that activists and governments are able to provide, in making their periodic assessments of how
States have complied with the provisions of the treaties. This manual is aimed at improving the
quality of theinformation that isprovided to the Treaty Monitoring Bodies, especially the Committee
on Economic, Social and Cultural rights.

At the international level the International Covenant on Economic, Social and Cultural Rightsis
the best-known benchmark of these standards. The Covenant is monitored by the Committee on
Economic, Social and Cultural Rights (ICESCR) and in this manual Jeff King looks in detail at
how this monitoring process takes places. The thrust of the manual is on showing human rights
activists how they could use the reporting process under the ICESCR to support their domestic
struggles.

This manual walks us, step by step, through the process of developing a shadow or alternative
report and then the procedures involved in making this report available to the Committee. In
doing this, the manual looks at the structure and composition of the Committee and examinesin
detail how the Committee functions. The treaty monitoring processisnot arigid or fixed process.
It hasevolved over timeand even now it isin astate of flux. Therelationship between international
processes and domestic advocacy isatwo-way relationship. Asmuch astheinternational processes
impact on domestic protection, local activism and scholarship also impacts on the international
process. This manual will help activists to understand this relationship better and also increase
their capacity to contribute to making the international processes more robust and effective.

The author also looks at the concept of ICESCR obligations, perhaps one of the most difficult
conceptsin international human rightslaw, and deals with the different types of obligations of the
States under the Covenant. Most of the rights in the ICESCR are examined in detail and the
obligations under these rights analysed.

The relationship that certain vulnerable groups have with economic, social and cultural rightsis

considered and issues pertaining to justiciability arelooked at. The author concludes by looking at
some recent developments in the area of economic, social and cultural rights.
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Jeff King spent the summer of 2001 in Sri Lanka, working as an intern with the Law & Society
Trust. During this period he began to work on this manua and finished it after his return to
Canada. Throughout this period he has shown a passionate commitment to economic, social and
cultural rights and some of this commitment finds expression in this manual.

Themanual isacomprehensivelook at how theinternational reporting process under the |ICESCR
can create opportunitiesfor changein domestic contexts. Itiswrittenin astylethat isaccessibleto
most activists and the manual will be avaluable tool for any activist who is contemplating using
the international process. Many of its analyses have arelevance that goes beyond just economic,
social and cultural rights and it has the potential to become arich resource for activists working
with other treaties as well.

It will aso be auseful training resource for training programmes on human rights, especially on
those programmes that focus on the relationship between the international process and domestic
struggles.

Theroleof theinternational treaty monitoring process has been acontroversial one. Many activists
have been skeptical of the international process and the role it can play in advancing rights in
domestic contexts. International systems of protection can never be asubstitute for effectivelocal
mechanisms. Yet our recent experiences have shown usthat international processesand mechanisms
have an enormous potential to support the protection and promotion of rights domestically. This
manual captures one facet of this potential by providing in concrete terms, how the generation of
ashadow or alternative report can assist local human rights activists.

Mario Gomez

Fellow, Carr Center for Human Rights Policy,
Harvard University
Member, Law Commission of Si Lanka
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Interventions at the
UN Committee on Economic, Social and Cultural Rights

Type Estimated Time Section
Requirement Number of
Chapter |1
Invite a Committee Member to 1-2 weeks D
Visit the Country
Send a Source of Information 1 hour E.l
Send a L etter or Written Statement 2 days D.2
Submit a Draft "List of Issues 2 days F
Write Alternative Report Minimum 4 days,
maximum 15 days E
Make an Oral Presentation to the 1 week preparation,
Pre Sessional Working Group 2 weeks in Geneva 1.1
Make an Oral Presentation to 3 weeksin Geneva 1.2
the Committee
Chat Informally about the State
Report with Committee Members 3 weeksin Geneva 1.3
Be an Observer at the Day of (part of trip Chapter I11,
Genera Discussion to Geneva) G7

Prepare and Submit Suggestions for
a Draft General Comment

2 weeks, depending
on expertise

Chapter I11, G8




l. How to Use This Manual

Thismanual is dedicated to the promotion of economic and social rights by means of reporting to
the United Nations Committee on Economic, Social and Cultural Rights (CESCR). The Committee
reviews State reports on the progress made in implementing human rights under the I nternational
Covenant on Economic, Social and Cultural Rights (ICESCR). The Covenant recognises the
following rights:

to work 6. toanadequatestandard of living (including
: . food and shelter),
to just and favourable conditions of work,
7. tohedlth,

: . 8. toeducation,
to social security,

1
2
3. toform unions and to strike,
4
5 9. toparticipatein culturd life.

to protection of the family,

It is apresumption underlying this manual that social rights activists do not need to be reminded
of the importance of a struggle for which they fight every day. Therefore, this manual aims
primarily to explain how to use one specific tool in the ongoing fight for human rights. That tool
is quality reporting to the UN Committee on Economic, Social and Cultural Rights, and quality
participationinitssessions. Themaingoa of doing so isto obtain adeclaration from the Committee
that social rights have been violated. The value of a declaration depends on the useto whichitis
put. While some brief ideas are given, that part is mostly left to social activists ample ingenuity.
The manual was also designed to serve two other purposes. First, it ismeant to provide students
with a survey of the important topics, as well as references to some of the key literature in the
field. Second, individual chapters may be copied and used for human rights education initiatives.

The basic structureissimple. How to participate in the Committee process, the general nature of
social rights obligations under the Covenant, are explained and then each main right in particular
isexamined. After thisanalysis, there are somethematic chaptersthat may be of usefor workshops,
background reading, and for those who draft special reports.

Themanual isnot written for any one person to read from cover to cover. Itiswritteninconsiderable
detail precisely so that individual activists can get complete answers to specific questions, much
the way one uses an instruction manual for a car. Thereisasimple way to use this manual.

1. Determine which right under the Covenant you wish to report on;

2. Read chapters|l (NGO Participation in the Committee’sReview Process), and 1V (The Nature
of States-Parties Obligations under the ICESCR);

3. Read the chapter that is related to the right you wish to focus on; and
4. Write the report.

Thisisall that is strictly necessary for an activist to create and deliver an effective report.



Noteworthy Limitations

There are no chapters on the right to social security (Art.9), the right to protection of the family
(Art.10) and on cultural rights (Art.15). Socia security is omitted because, as explained in the
chapter on theright to an adequate standard of living, it isameansto protecting amore fundamental
entittement. That is, social security is a mechanism meant to protect the right to an adequate
standard of living. Therefore, it is addressed briefly under that heading. While the same may be
true of the right to form unions and to strike, those rights are longer, more complicated and thus
require elaboration. Theright to protection of the family is not addressed in particular dueto time
constraints on the one hand, and because of the attention devoted to these topics under the
Convention on the Rights of the Child and the Convention on the Elimination of All Forms of
Discrimination Against Women. In my experience, thesetwo conventionsreceivealot of attention
in the activist community. It has also been stressed that due note must be taken of the rights of
women and children within the context of al of the other Covenant rights, and in particular when
reporting on vulnerable groups. Finally, the omission of cultural rights may be an unjustifiable
defect. However, until the relatively recent adoption of the Committee’s Statement on Human
Rights and Intellectual Property (E/C.12/2001/15), little academic or Committee work was
completed on this subject. Even that statement is more concerned with the limitations upon the
exercise of intellectual property rightsthan with an affirmation of their primacy. Thetopic will be
ripefor further elaboration once the proposed General Comment on the right of authorsto benefit
from protection of the moral and material interests of their work is adopted.

The omission of chapters upon these rights does not suggest that they are lessimportant, or ought
to be excluded from an alternative report. Activists may wish to consider them carefully before
deciding upon the final format of the report.



I. NGO Participation in the Committee’s Review Process:
Reporting and Presentation?

‘Perhaps the most crucial factor in the success of any reporting procedure is the extent to which
the supervisory body has access to information other than that provided by the State concerned.’?

Reporting to the Committee iswhat thismanual isall about. It isaprocessthat can bring activists
together, bring international attention to domestic issues, point out precise problems with the
government’s behaviour, and give an international voice to the cries of the oppressed within a
country. At the same time, one must bear in mind that the tangible results may be slim. It isthe
process as much as the substantive outcome that truly brings attention to violations of people’s
social rights.

There aretwo waysto participate at the Committee. Thefirstisto submit an alternative report, or
some other piece of writing. Thisis not difficult, and there are many different ways that any
person can submit any kind of information about any State Party at any time. The processisthus
extremely flexible. The second way is to actually go to Geneva and present a report to the
Committee. Whilethisismoretaxing financially, it isthe very best way to have one’sinformation
and recommendations taken seriously. Thus when funding can be obtained for this process, it is
the best thing to do.

A. Making the Decision to Submit

M ost peopl e reading thismanual will be convinced that thereis some symboalic, political or practical
worth in having a United Nations human rights committee point out violations of humanrightsin
their country. Thus the main questions will be (1) do we have the expertise, (2) do we have the
funds and resources and (3) do we have the time?

The first question can usually be answered in the affirmative. If the NGO is a development
organisation that isunfamiliar with human rights, thisisnot aproblem. Infact, it isorganisations
like these that often provide the political and economic information required for the proper legal
anaysis at the Committee level. There are two waysto deal with thiskind of concern. The first
isto tailor one'sreporting around one’s existing area of expertise (e.g. if you work on the issue
of water, housing or milk, then focus on that issue alone). The second isto form coalitionsfor the
purpose of reporting. The work can be shared between different kinds of professionals, leaving
thelegdlistic partstolawyers, budget analysisto economists, and grassroots datato the devel opment
activists.

1 Special mention must be made of afew very helpful sources for this chapter. The first is Allan McChesney’s
book, infra note 7, which provides excellent advice that improved this chapter immensely. The second is Scott
Leckie, Executive Director of the Centre on Housing Rights and Evictions (COHRE). Mr. Lecki€'sunparalleled
experience before the Committee was the source of many of this chapter’s practical suggestions. Third, Bruce
Porter, Executive Director of the Centre for Equality Rightsin Accommodation, who helped in particular with
follow-up actions. Fourth isthe CESCR Secretariat Note, NGO participation in the activities of the Committee
on Economic, Social and Cultural Rights (UN Doc. E/C.12/2000/6), which is practical and available in the six
official UN languages. Finally, | wish to thank Alexandre Tikhonov, Secretary of the Committee, for very
insightful suggestions on numerous topicsin this chapter.

2 M.Craven, The International Covenant on Economic, Social and Cultural Rights: A Perspective on its
Development (Oxford: Oxford University Press, 1995) at 75.



Funding also should not be a problem. First, NGOs are entitled to submit different kinds of
information, some of which would require nothing more than an e-mail message or stamp and
envelope. Second, most of the NGOs that are suitable for reporting will already be gathering the
relevant data as part of their other operations. Reporting it to the Committee ssmply means
tranglating the data into the vocabulary used in the Covenant, and even this is not absolutely
necessary. Finally, one can coordinate with other groupsto share administrative costs, or apply for
block funding for the purposes of reporting. Funders often appreciate initiatives conducted in
solidarity with other groups.

Thelast issueistime. Thisauthor estimatesthat an activist could compileaworthwhile alternative
submission on a particular issue within a period of five to seven working days. Thistime would
include (1) reading the relevant portions of the present manual, (2) picking an aready well-known
issue, and (3) producing afive page anaysisaong the lines sought by the Committee. Asmentioned
above, one could also simply drop an article or report in the mail, which takesnotimeat al. The
ideal period to alocate, however, would include time for forming a reporting coalition, dividing
the labour, reading the State Party Report carefully, compiling the final report by one particular
individual or group and going to Genevato present it. This process will take more time, but the
total number of hours spent on the task may still be kept to atotal period of three working weeks
per participating person (minusthetrip to Geneva). Thisisnot agreat time expenditurein light of
the improvement such participation will have on the content of the questioning and Concluding
Observations.

B. Brief Primer on the Committee

The Committee on Economic, Social and Cultural Rights is an 18 member body of individual
experts. It meets twice ayear for three weeks in Geneva to examine State Party Reports. State
representatives come to present the reports, and are questioned in a dialogue that spans two or
three afternoons on different days. NGOsare allowed to sit in on thisexchange. Also, NGOs may
present their own alternative report on thefirst day of the session, in aperiod that can last between
fiveto fifteen minutes. The Committee adopts Concluding Observations on each country, always
before the closing of the session.

The Committee established the Pre-Sessional Working Group (PSWG) to examine State Party
Reportsand draft a‘ List of Issues well in advance of the date on which the report is examined by
the entire Committee. The PSWG sends the List of Issues to the State Party, and hopes the
government will reply before the Committee meets to question the State Party. Those replies may
be useful material for NGOs. The issues become the main concerns for discussion during the
guestioning period. NGOs may aso make presentations to the PSWG, suggest particular issues
for thelist, and even invite the Committee member who isresponsiblefor their country’sreport to
visit the country. More information on these and other optionsis reviewed in Chapter 111 of this
manual. Generally, all of thereports, recordsand Listsof 1ssues can be obtained over the Internet.?

3 SeeChapter XVII (Annex-Using the Website of the Office for the High Commissioner of Human Rights).



C. Getting Started: Key Documents, Due Dates and Contacting the
Secretariat

It isimportant to begin the process by determining when the country’s report is due, whether the
government has submitted one, and whether adate for consideration of the report has been set for
an upcoming session of the Committee. Thisispossibleto do over the Internet, though sometimes
difficult. Instructionsare contained in Chapter XVII (Annex). Another useful starting point isto
obtain the following documents from the website of the Office for the High Commissioner for
Human Rights: (OHCHR)

1. acopy of your government’s Sate Party Report (if available);

2. any past Concluding Observations on your country’s previous reports,

3. Summary Records of the session in which your country’s last report was presented;
4

any List of Issues, past or present, together with any available government replies to
them.*

NGOs should contact the CESCR Secretariat upon deciding to report to the Committee. The
Secretariat maintainsalist of national NGOsworking inthefield of ESC rights and contacts them
to solicit information to assist in the consideration of State Party Reports. The letter of invitation
sent by the Secretariat will contain acopy of the State Party Report, List of I ssues, Revised Reporting
Guidelines and NGO Guidelines on Participation. It is necessary to read the relevant portion of
the current State Party Report, the current List of Issues and available replies to them, and past
Concluding Observations. It isuseful to read the Summary Records, and past documents where
time permits.

D. Inviting the Country Rapporteur to Visit Your Country

In 1997 agroup of NGOs based in Hong Kong invited the Committee’s Country Rapporteur for
Hong Kong to visit the country and engage in alocal dialogue just before considering the Hong
Kong report. The outcome was very successful. Indeed, the Director of the Centre on Housing
Rightsand Evictions (COHRE), Scott L eckie, reportsthat thisis one of the most effectivewaysto
encourage and allow Committee membersto understand and take serioudly the social concernsin
one's country.®> Other activists have emphasised the same point. Practically, this can be arranged
by contacting the CESCR Secretariat and requesting to be put in contact with the appropriate
Country Rapporteur.® It isbest to have the person visit either just before the PSWG considersthe
List of Issues, or just before the State report isdueto be considered. Of course, onewould need to
determine whether avisaisrequired for such avisit.

E. Simple Written Submissions

It isnot always necessary to submit lengthy submissionsto the Committee. This section explores
the simple, less time-consuming ways one can submit information.

4 See Chapter Il for explanations of these terms.
5 Telephoneinterview, 17 December 2001.
6 SeeChapter XVIII (Annex-Contacting the CESCR Secretariat).



1. Factual Sources for the Country File

The Secretariat of the CESCR putsinformation into a‘ Country File’ for each country. NGOs are
entitled to send whatever information they wish to the Secretariat, to beincluded inthat file. This
includes information on other States Parties to the Covenant. NGOs can contribute newspaper
clippings, newsletters, reports from NGO's and other organisations.” Be cautious about what
informationissent. The best sources are well-known news sources, or respected journal articles.
The government will have difficulty challenging the legitimacy of these sources. Also useful, but
perhaps more easily disregarded, are NGO newsletters. When sending them, it is best to select
articlesthat stay fact-oriented, and which point out conclusionsthat follow clearly from the facts.

Other forms of useful information include Chamber of Commerce reports, right-wing think tank
studies, business-oriented newspapers, Asian Development Bank reports, and World Bank and
IMF studies.? These support aposition by indicating that even these kinds of institutions view the
relevant issue as a problem.

Finally, reports from UN specialised agencies (e.g. ILO, UNDP, UNHCR, UNESCO, WHO,
UNICEF etc.), United Nations' Special Rapporteurs, and other human rights bodies are desirable.
At the same time, the collection and provision of this information is aso the function of the
Secretariat and the specialised agencies themselves. Thusit can be made alower priority, or sent
only if one comes across the information by chance.

AnNGO could establishitsown CESCR Fact File, and place relevant news clippingsand article
information into it. Thisfile can serve adual purpose, namely, be an independent submission to
the Committee as well as a resource for the compilation of an aternative report. All sources
should indicate date, source, volume and issue numbers and, if applicable, what article of the
Covenant they arerelated to. It isimportant that thefileisreasonably small before sending it and
that it includes nothing extraneous. The submissions should include a brief message stating
“Submission to the CESCR Secretariat Country File’, the name of the sending organisation, and
your return postal or email address for confirmation of receipt. One may send them at any time,
but if one collectsalarger file, then it is better to send it prior to the meeting of the PSWG, or at a
time arranged with the Country Rapporteur. Addresses are provided in Chapter XVII1.

2. Letters and Suggested Questions

NGOsare aso welcometo send brief |ettersto the Committee, stating their opinion on aparticul ar
matter or pointing out problems with the State Party Report. 1n these letters, NGOs may propose
particular questionsthat the Committee may then ask the State Party. The difference between this
kind of submission and one to the Country File is that this one is more of an NGO statement of
opinion, suggested questions, or comment on the State Party Report, while the former is the
submission of factual information sources. One may also submit a ‘written statement’ of 2,000
words or less to the Committee, but it ought to be co-sponsored by an NGO holding consultative
status with the Economic and Social Council of the UN (ECOSOC). The difference between a

7 A. McChesney, Promoting and Defending Economic, Social and Cultural Rights: A Handbook (Washington:
American Association for the Advancement of Science, 2000) at 99.

8 Itisnot suggested that activists spend much time looking through these studies, but rather that it is useful to
submit from these sources where possible. It isdifficult to challenge them asideologically inclined to the L eft,
and thus partial.



‘letter’ and a ‘written statement’ is that sponsored written statements will be considered official
UN documents. Having a‘ written statement’ submitted to the UN can be an advantage for domestic
advocacy. UN documents may be cited as a form of authority for news sources, in courts etc.
Some NGOs report that it is particularly important to get that status.®

L etters should be kept brief, while written statements are generally longer. The advantage of a
letter or written statement is that the Committee does not need to wait until the State’s report is
duein order to address either. Thus activists may draw attention to highly pressing concerns and
ask the Committee to issue a communication to the government immediately.*°

F. Parallel Reports

Technically speaking, a parallel report is a submission that provides new information regarding
the progress of the implementation of the rights in the Covenant. Practically, most NGOs are
interested in submitting information that alleges some form of non-compliance with the Covenant,
in order to get a declaration to that effect. The process of compiling areport may be viewed as
part of the implementation of human rights as well. It is said that monitoring, solidarity and
coordination are all part of this process.™*

The best reporting requires that one demonstrates both (1) the facts that show the non-enjoyment
of aright and (2) the nature of the government’s obligations to implement that right. 1t is not
enough to show that high school enrolment has dropped, housing has worsened, or wages have
fallen.*? One must also show that there was a certain kind of responsibility the government should
have exercised in the matter, and that it is obligated to act in a specific way under the terms of the
Covenant. Illustrating this should be the chief goal of parallel reporting. Inorder to do this, with
the resources provided in this manual, the activist should (1) read and understand how to organise
an alternative report, and then (2) read carefully the section pertaining to the relevant right(s).

Broadly speaking, there are two kinds of paralel reports an NGO can consider submitting: a
coalition report or an individual report. A coalition report is one that involves various NGOs
working together to produce a single submission. These are ideal for numerous reasons, but
presume good working relations and reliable partners. The Secretariat of the Committee has
stated unequivocally that coalition reporting is preferred.® It gives the product more legitimacy,
avoids overlap, reduces the burden on the Committee and prevents damaging contradictions. An
individual report is one written alone by a single organisation. Often, the scope will be smaller,
focusing on aparticular right or issue.'* Determining whether your organi sation ought to do either
of theseisthefirst step in preparing areport. One may always attempt acoalition report, and if the
cooperation fails simply hand in an individual report.

®  Bruce Porter, telephone interview, 22 January 2002.
10 See Chapter I11, Section H.5 for examples.
1 Scott Leckie, supra note 5.

121t should be mentioned, however, that many alternative reports do just this. It is always better to discuss the
State’s obligationsin particul ar where possible, because this more accurately respects the text of the Covenant.
It also gets the Committee past the ‘lack of resources’ stalemate.

13 See NGO Participation in the activities of the Committee on Economic, Social and Cultural Rights, supra note
1 at para. 6.

14 Notethat thisis not always the case. NGOs have produced individual reports that cover several rights.



1. Written Format

The important thing to remember with written
submissionsisthat they must be kept as short aspossible.
There is a strong possibility that several members will
have only the chanceto read aslittle astwo or three pages.
The way to deal with thispractical problemisto attacha

RECOMMENDED ORGANISATION OF
PARALLEL REPORT

Part |

Optional Introduction
Summary of Conclusions

2-3 page summary of conclusions and recommendations
to the beginning of thereport. Thissummary may bethe
single most important part of the alternative report. Part 11
‘Summary of conclusions' refers to a summary of the

and Recommendations

Article 2(1)
report’s findings of non-compliance with the Covenant. Article 2(2)
‘Summary of recommendations' refers to what your
organi sation hopes the Committee will suggest as part of Part 111
its constructive dialogue with the State representative, Articles 6-15

and as part of its Concluding Observations. One may
even suggest precise wording for the Concluding
Observations. The summary can refer to pages or

Vulnerable Groups
National Plans of Action

paragraph numbers in the aternative report, which will Part 1V
help C_omm|ttee members get_ qulck_ access _to _the Annexes Containing
supporting arguments and statistics during questioning. Supporting

This summary may be circulated by hand in Geneva, so
it is desirable to bring several copies of it. Where
resources permit, it should be translated into French,
Spanish and Russian as well as English.

Documentation

Thereis no strict policy on the format of written submissions. The format may vary, and one may
browse through other reportsif one hasthe chance.> These can be found on the OHCHR website.
It is best to organise the report according to the articles of the Covenant. Thus an introduction and
summary would befollowed by sections corresponding to articles 2, and 6-15 of the Covenant. Itis
not necessary to cover all of thesearticlesbut it isdesirable. The sections on each substantive article'®
should include, at the very minimum, (1) aconsideration of the facts disclosing the non-enjoyment
of aright, (2) the government conduct that amountsto itsrespons bility inthe matter and (3) dternative
courses of action.

A suggested organisational template may be found at the end of this chapter. In that template, itis
suggested that activistsfocus upon onetopic in particular for each substantiveright. Thissuggestion
is made for a number of reasons. First, the subject can thus be treated completely rather than
superficially. Finding aviolation requires a consideration of resource constraints and aternative
coursesof conduct (i.e. other “appropriate steps’), whichisapotentially elaborate process. Without
that information being provided, the Committee is less likely to make a specific pronouncement
on aparticular issue. Second, most activists are competent in a specific area, which would be the
best to concentrate upon. Finaly, it is perhaps more likely for the government to take seriously
pin-point recommendations on arelatively limited number of issues. If it seemsthat compliance

15 These reports are not necessarily models. Some are confusing, and seem to present enormous amounts of
empirical datarather than discuss concrete situations under the headings of particular rights.

16 ‘Substantive article’ refers to those that articulate rights to certain social entitlements, rather than procedural
claims. This meansArticles 6-15 of the ICESCR.



with these recommendationsis plausible and not too costly, it can score major political pointson
the home front by appearing to comply with its international human rights obligations. On the
other hand, if it receivesalong list of vague but broad policy prescriptions, thenitislesslikely to
feel motivated to implement any of them.

Areas that are not covered in the template at the end of the chapter include resource availability,
non-discrimination, vulnerable groups, and national plans of action. The format of these types of
submissions depends heavily on the context of the country. Thus one ought ssmply to read the
chapters pertaining to that topic, and use her or his ingenuity to come up with a useful report.
Relying on other expertiseis particularly welcome in these cases.

Annexes can also be useful for including statistical information, charts, excerpts from reports,
trade agreements or World Bank policy recommendations and other items that are related to a
certain argument in the report.

A detailed table of contentsis highly useful for quick access to information in the report during
guestioning. One should learn how to assign headings and sub-headings to the titles used in the
report,*” which can be used to create a detailed table of contents. Lastly, you may want to assign
paragraph numbers to all the paragraphs in the report. The UN seems to do this for al its
publications, and all the alternative reports posted on the website are numbered in such away. If
this becomes problematic during the coordination of the report, it may be omitted for it is not
formally required. The table of contents, however, is crucial.

It may be noted that each chapter of thismanual explainsthefull scope of eachright. Thereporting
checklist at the end of each chapter suggests how to make a complete survey of the state of the
rightinacountry. A report coveringal of thoseitemsmay be extraordinarily long for an alternative
report. Thereforeit may be desirableto devote asingle page or two to thisgeneral kind of analysis
as an introduction, before continuing to examine afocus topic.

2. Length of Report

Thetotal length of the report can vary, depending on how in-depth one’'s NGO wishesto be and on
what use the report will serve. Some activists view the report as establishing arecord of human
rights violations in the country, which gives the project worth, independent of how greatly the
Committeereliesuponit. It may be posted on the Internet thereafter, and referred to by activists,
mediaand students. In such cases, thereis no particular reason to keep thereport short. Thereis
not much to be lost as far as the Committee is concerned.

17" This can be done by using the Formatting option on the toolbar of MS Word. This option can be added by
placing the mouse over any part of the toolbar at the top of the screen, right-click on the mouse, and select
‘Formatting.” Oncethisfunction isopened, select thetext (by blocking it) you wish to make aheading, gotothe
drop-down menu on the far left of the new toolbar, and select a heading number. Next go to the Icon “Insert,”
select “ Tables-Tables of Contents.” One can also number the headingsin avariety of wayshby going to “Format-
Bullets and Numbering-Outline Numbering.”



That being said, the Committee’s time constraints are very onerous in view of the necessity of
examining thelengthy State Party Report, drafting the List of 1ssues, considering the government’s
replies, and drafting and adopting the Concluding Observations for each of four or five countries
per session.’® It has little time left for parallel reports. Therefore although there are no length
requirements, it is generally desirable to keep it under 40-50 single-spaced pages length for a
report that covers most aspects, and around 5 pagesfor areport covering oneright or issue.’® One
does not need to count annexes in thistotal length. It should also be noted that some successful
reports have exceeded thislength. Another factor to consider iswhether other groups are submitting
areport. If severa do, it may be wiser to keep your report shorter. In all cases, it is advisable to
keep them as short as possible.

3. Division of Labour

Given the broad areas covered by the articles of the Covenant, and the planning required for
organisation, adivision of labour can greatly help the process. An effective division of labour can
be conducted along the following lines. The brackets indicate the ideal professional background
for the person writing that part of the report. Where more than one professionisgiven, thelistis
intended to mean ‘any or all of the following people’:

1. Article 1l - Self-Determination (political representative from the group claiming the
right).

2. Article2(1) - Appropriate use of Resources (economists, social scientists, lawyers)

w

Article 2(2) - Discrimination in Access to Covenant Rights (lawyers, minorities
associations, civil rights organisations, anthropol ogists)

Article 6 - Theright to work (labour lawyers, economists)
Article 7 - Just and Favourable Conditions of Work (labour lawyers, unions)
Article 8 - Unions (unions, labour lawyers)

Article 9 - Social Security (political scientists, lawyers)

© N o a &

Article 11 - Adequate Standard of Living (grassroots devel opment organisations, working
with economists, political scientists, lawyers)

9. Article 12 - Health (health experts, doctors associations, lawyers, WHO officials,
political scientists)

10. Article13& 14 - Education (Political analysts, development activists, teachers' unions,
university professors/bodies)

11. Article 15 - Cultura Rights (Anthropologists)
12. National Plans of Action - (NGO Directors)

18 This does not include time for NGO presentations, Days of General Discussion, drafting General Comments,
and deciding upon present and future agendas.

19 Activists disagree over what is the appropriate length. Suggested maximum lengths varied from around 25
pages to 80 pages.
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13. Vulnerable Groups- Thisissimilar to the category of non-discrimination, but involves
adifferent approach. While the former is concerned more with State-responsibility in
particular instances, ‘vulnerable groups' involves ageneral survey of the condition of
these particular groups, including disaggregated statistics and special problems.
(Activists, political analysts, NGO consultants, social anthropologists, sociologists).

14. Editor - Anexperienced lawyer who can edit thefinal product for consistency, adequate
authority, and ensure that it is in a comprehensible format for judicia figures (i.e.
Committee members). Thispersonwill alsowritethe 2-3 page summary of the coalition
report, including recommendations. This person should read the chapter on ‘ obligations
under the Covenant very carefully.

15. Secretary - Someone to take charge of communications between the different groups,
keeping group e-mail lists, keeping track of dates for submissions, contact with the
CESCR Secretariat, getting copies of the State Party Report, Lists of Issues and any
repliesthereto, receiving and compiling theindividual submissionsfor the editor, making
arrangementsfor flights, hotels, booking appointments with the Committee etc. Should
be a well-organised and responsible individual who is a permanent employee at an
NGO, and preferably an experienced administrator. This person may aso apply for
block funding for the entire group.

It isnot necessary to report on all of these articles. Aswill be explained below, there will often be
some consideration of resource constraints under each particular right, so ageneral section upon
it isnot crucial.? It is also not necessary that the suggested professional backgrounds fill each
role. Thisiswhat isideal; activists will naturally make do with what is possible.

It would be useful to call a meeting between these kinds of people and consider this list as a
starting point, to see who would like to do what. The main value of agroup report isthe coherence
and efficiency conferred through a single formatting style and summary. If the cooperation fails,
then thework can be submitted asagroup of individual reports. Each section may be composedin
afashion that can function independently of all the others.

Finally, acommon problem, which could have animpact on this process, isthat NGOs are rel uctant
to shareinformation and co-operate. Oneway to avoid conflict over taking credit istoformanad
hoc?! Reporting Coalition of NGOs. All organisations may be listed alphabetically on the fina
report.

2 It would, however, be extremely helpful to include anational budget analysisfor the Committee. It canusethis
for many purposes, and can provide the more sophisticated analysis needed for afinding of aviolation, which
takes resource constraintsinto account. A discussion of how to do so can be found in Chapter V.

2L Ad hoc means‘for one particular occasion or use'. It isoften used to refer to meetings or approaches that follow
no particular long term plan, and are simply used when needed.
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4. Sources of Information

It isvery important to cite authority for any statement of fact made in the report. This authority
may be provided by citing information sources by means of footnotes, endnotes or parentheses.
One can use, but need not limit oneself to, the following sources:

Government statistics;
Statutes and Regulations (particul arly those included in annexes);

1
2
3. Domestic court decisions (if applicable);
4

National Commission reports and other governmental publications (e.g. Human Rights
Commission, Roya Commission on Aboriginal Peoples etc.);
UN Specialised Agency reports (ILO, UNDP, UNICEF, WHO etc.);

Local and international surveys (If so, include a brief description of the methodol ogy
employed and attach it as an annex to the report);

o o

7. Previous State Reports, Summary Records, Concluding Observations, governmental
repliesto Lists of Issues (useful for identifying trends and pointing out inconsistency),
and Committee Press Releases;

8. Local andinternational mediasources (e.g. The Economist, Guardian Weekly, Le Monde
Diplomatique, Wall Sreet Journal, New York Times etc.);

9. Academicjournals;
10. NGO reports and publications; and
11. Interviews

The best way to cite such authority is through footnotes. Footnotes are useful because you can
check the source quickly. Itismost desirable that the information cited is as recent as possible.

Disaggregating data is also a helpful process. It means examining variances within sets of data,
rather than looking at national figures as awhole. Thiskind of analysis often reveals insightful
information about workers in particular sectors (e.g. tea estates), attendance at schools (e.g. girl
children and internally displaced persons), or accessto sanitation. Ideally, the person charged with
examining vulnerable groupswill seek datathat isdisaggregated along regional, ethnic and gender
lines.

5. Last-Minute Updates

A lot of time can pass between when the parallel report is submitted and when the State meets
with the Committee. Thereforeit may become desirable or even necessary to send in last-minute
updates on new information that has cometo light. If so, such updates should be kept brief. The
format can vary from aletter to a supplemental report, and can be mailed to the same destination.
They should be marked clearly as a supplement to an existing report.

2 During the questioning of the Canadian government during its 1998 review, an NGO coalition succeeded in
retrieving damaging previous comments of Canadian del egates from the Summary Records. By pointing out the
inconsi stency, which involved representing an institution as crucial earlier and non-essential later, aCommittee
member was prompted to ask “Were you lying then or are you lying now?’ See B. Porter, “ Socio-Economic
Rights Advocacy - Using International Law: Notes from Canada’ in (1999) 2:1 ESR Review (Economic and
Social Rightsin South Africa).
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6. Time Requirements and Coordination

One may not wish to give the alternative report too much time. If compiling the report becomesa
time-consuming task, thereisapotential that it will belessattractiveinthefuture. If, onthe other
hand, it is performed efficiently and quickly, it will rightfully appear as being aminor burden for
an important return.

In the case of acoalition report, it is suggested that the coordination is begun approximately one
year before the date on which the Committee reviews the State Party’s report in Geneva. A
reasonable amount of working time for the production of agood coalition report isthree working
weeks (15 days). Thisfigure would include all of the meeting time, logistics, division of labour,
askim read of the key documents,? reading this manual and writing, on a topic with which one
already has some experience. Experienced activistsreport that the process may take much longer
than this.>* The extratime may depend on the extent to which an NGO wishesto rel ate the process
to its other advocacy functions, other domestic issues (e.g. supporting court actions with the
international advocacy) and cooperation with other NGOs. Therefore, if one has the opportunity
of a more ambitious time commitment, experienced activists recommend taking the extra time.
On the other hand, people caution against expecting grand results from the Committee or home
government, which may be a relevant factor in deciding upon how much time to allocate. A
minimum amount of time isvirtually impossible to specify. The best way to determine thisisto
read the relevant parts of this manual,” and see how comfortable you are with the material.
Thereafter, an experienced writer could writeareport on afamiliar topic within around three days.
Copying and sending the completed material should take no longer than a day.

The coordination for a coalition report can be organised in many ways, but a proposed timeline
follows. Thistimeline follows a countdown from one year before the date of the Committee’s
session in which the state is up for review. The ‘months’ indicate the period during which the
activity should take place, but not the duration of the activity itself.

2 See Section C above.

2 Bruce Porter, supra note 9. He adds that the consultation with other NGOs can take an enormous amount of
time, but that NGOs often view thistime as very worthwhile.

% Thatis, Chaptersl, 11, IV and on the right you wish to report on.
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Month Activity Participant

12 Introductory Meeting: discussion of the idea and merit of alter-
native reporting to the CESCR, and preliminary plan of action. All
11% | Meeting for the establishment of the division of labour (2 hours) All

11 Find key documents (see Section C above), identify the Country
Rapporteur, find agenda for meetings with the PSWG and
Committee, contact CESCR Secretariat, send all key dates and
documents by e-mail or post to the participants. Secretary

11-10 | Establish key issues and focus issues; preparation of a
draft List of Issues. All (individualy)

10 = Meet for the joint adoption of draft List of 1ssues.

= Meet to discuss focus issues (i.e. the main issue each
individual will treat under a particular right).

= Secretary sendsthe List of Issuesto the Secretariat or directly
to the Country Rapporteur. If possible, choose delegates to

go to Genevato present the draft List of Issuesto the PSWG. All
9-7 Write individual reports. Consult with others as needed. All (individually)
6 (1*day)| = Submission of individual reports to the Secretary of the group.
= Secretary compiles them into one document and sends it All (individualy),
to the Editor. Secretary
6-5 Edit for consistency, authority, presentation and quality. Editor
5-4 Implement editorial suggestions and, if desired,
make remarks on other parts of the group copy. All (individualy)
4 Resubmit edited copy of individual report to Secretary. All (individualy)
4-3 Final editing. Editor
3 Submit final copy to CESCR Secretariat Secretary
2-1 Monitor issues discussed in the report. All (individualy)

1 Submit last-minute updates to Secretary, who submits
directly to the Committee. All

It is important to note that trips to Geneva are not addressed directly in this timeline. Those
options are discussed below. Thistimelineis merely a suggestion, but it should give participants
arealistic time frame for getting the coordinated work finished.
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G. Submissions to the Pre-Sessional Working Group

Bruce Porter writes about the significant influence a group of NGOs had on the composition of
theList of Issuesby the PSWG?® TheList of Issuesisvery important, becauseit setstheframework
of the conversation between the Committee and the State Party’s delegates.?” The group can
submit aparallel preport (including asummary) directly to the PSWG, in order to givethe Country
Rapporteur a chance to consider it along with the State Party Report. A proposed List of Issues
can be included as part of the report.  While thisis good in some ways, the report risks being
partially out of date by the time of questioning. Therefore one would likely need to modify the
PSWG report for thefinal submission. One may also compose amore modest draft List of Issues
and send it accompanied by supporting material. The most effective approach isto send adelegate
to present adraft List to the PSWG meeting (see Section I.1 below).

The List of Issues may also be important independently of the Committee. Activists may help
form the questions to which the government responds in an official capacity. Thisis often good
for getting official representations about the importance of certain programmes or policies, an
interpretation of particular legal decisions, or a clarification of rules or regulations. These
representations can become quite detailed and specific, and may become UN documents. They
can become very useful for further domestic action, including legal action.?® Thereforeinfluencing
the kinds of questions asked in the List of Issues can lead to results that have use beyond the
workings of the UN Committee.

One should try to become acquainted with the Country Rapporteur asfar in advance as possible.?®
Thismay be done by establishing e-mail contact or by going to Geneva. Establishing contact with
this Committee member and perhaps inviting her or him to visit the country may make a decisive
impact upon how well she or he understands the social problemsunder consideration. It will also
assist the NGO delegates to communicate with the Rapporteur if and when they go to Geneva.

H. Where and When to Send Written Submissions

All submissions go to the CESCR Secretariat. The contact information is provided in Chapter
XVIII. Submissionsshould be sent by post and e-mail. E-mail isuseful becauseit can beforwarded
easily. However NGOs must supply their own paper copies of the submissions. Transated
summaries are aways very useful where affordable.

Pre Sessional Working Group
The Secretariat recommends sending ten copies of any submissions one week before the PSWG

meets. Presumably an earlier submission would not hurt. One can contact the Secretariat regarding
additions or last-minute updates to these written submissions.

% ThelList of Issuesisalist of questionsthe Committee drafts and sends to the State Party between six monthsto
ayear ahead of the scheduled date of review. The government is asked to reply in writing to the List of 1ssues,
and thelist generally servesasan important framework of debate during the process. See Porter, supra note 22,
and see generally Chapter I11.

27 The importance of the list was emphasised by Bruce Porter, supra note 9.

% Bruce Porter, supra note 9. The Charter Committee on Poverty Issues, a public interest legal committee that
intervenes frequently in Canadian Supreme Court litigation, has used governmental repliesto the List of Issues
aspart of itslegal strategy.

2% Scott Leckie, supra note 5.
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The Committee on Economic, Social and Cultural Rights

The Secretariat recommends sending 25 copies of written submissions one week before the
Committee meets for its session.

The Home Gover nment

It is both courteous and tactically wise to send a copy of any written submission to the Ministry/
Department of Foreign Affairs of one’shome government. It should be doneimmediately before
sending the report to the Committee. The benefit of this is that the government representative
cannot claim later not to have had adequate time to prepare an answer.*

I.  Oral Presentations to the Committee in Geneva

The decision to go to Geneva is an important one, as the trip will involve considerable expense.
However it isthe single most important element of the strategy to get the Committee to comment
upon the most important issues. This point cannot be emphasised enough.®* The trip to Geneva
involves much morethan oral presentationsto the Committee. It includes opportunitiesto circulate
the summary by hand, to talk to different members during breaks in the proceedings (which span
afew days), to participate in General Discussions, to comment on draft General Comments, to
make contacts with Geneva based and other NGOs, to visit other human rights institutions, and
possibly to seek funding.®

As far as the oral presentation itself is concerned, the benefits to be gained include a greater
chance of the aternative report being read more widely and carefully, arefresher of the report, a
clarification of the important aspects, a chance for the Committee to ask the delegate questions,
and the accumulation of valuable knowledge that will make the next alternative report a better
submission.

1. Oral Presentation to the Pre Sessional Working Group

NGOs are entitled to go to the meeting of the PSWG, which usually takes place six months before
the report is due for consideration.®®* This means that NGOs may influence the List of Issues and
point out problems and omissions from the State Party Report. Oral presentations are generally
limited to 15 minutes, though it may vary depending on the number of NGOs wishing to speak.

%0 McChesney, supra note 7 at 102.
81 Asmade very clear by Scott Leckie, supra note 5.

%2 Scott Leckie, supranote5. Organisations headquartered in Genevaincludethe International Labour Organisation,
the Office for the High Commissioner for Human Rights, the International Commission of Jurists, Habitat
International Coalition-Housing and Land Rights Committee, the United Nations High Commission for Refugees
and others.

3 Inits May 1993 guidelines concerning NGO participation in the activities of the Committee, the Committee
statesthefollowing: B. 2. “In addition to the receipt of written information, ashort period of timewill be made
available at the beginning of each session of the PSWG to provide NGOswith an opportunity to submit relevant
oral information to the members of the working group.”
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To arrange an appointment with the PSWG, contact the CESCR Secretariat well in advance. One
must request a letter of accreditation from the Committee in order to obtain the photo-identity
badge required to attend the sessions of the Committee (see Chapter XVII1). One must also
inform the Secretariat whether audio-visual equipment will be needed for the presentation.

Since the PSWG meets immediately after the Committee’s session, it may be wise to send a
delegate dlightly early so that she or he may sit in on some of the Committee’s meetings. Doing
so, and asking questions, may be agreat insight into how the Committee works and what they are
looking for at that period of time. Do bear in mind, however, that the last week of the Committee's
three week session is occupied with closed meetings and the Day of General Discussion. Scott
L eckie points out that thisisagood timeto get to know the Country Rapporteur, and al so perhaps
to seek funding.® Itisalso agood opportunity to visit COHRE, which provides excellent logistical
and practical advice about Committee sessions.

2. Oral Presentation to the Committee

The afternoon of the first day of each of the Committee's sessionsis set aside for the hearing of
oral submissionsby NGOsthat concern aState Party Report being considered at that session. The
Committee has made clear that such information should:

(@) focus specifically on the provisions of the Covenant;

(b) be of direct relevance to matters under consideration by the Committee;
(c) bereliable; and

(d) not be abusive.

Each speaker has between 5-15 minutes to address the Committee and answer questions. It has
been suggested that it is wise to prepare and distribute succinct and clear briefing notes to the
Committee. Thiswill help the membersfollow the course of the presentation and focus on the key
issues. One may also provide unified briefing notesfor different NGO reports; doing so keepsthe
paper shuffleto aminimum. In those briefing notes, one can refer directly to the precise pages of
the different alternative reports on which the analysis appears.

Thelength of timewill vary depending on the number of NGOs present. There may be asmany as
20 or more NGOs, depending on the country. State representatives may or may not be present
during this period. NGOs may wish to highlight the important aspects of their report, but can
address other relevant issues as well. The most critically important thing to do is to make very
specific requests for what the Committee should do (e.g. ask them to issue arequest calling upon
the government not to evict certain residents etc.)® Also, this period is a good opportunity to
bring to light new information, and to propose particular questions that the Committee could ask
the government representative. Once again, it isvery important to present the information on an
articleby articlebasis, and to leave timefor questioning. The speaker should be your most effective
orator. Finaly, it has been recommended that organisations show up in Geneva with printed
copies of the report and summaries of conclusions and recommendations.®®

% Qupranote5.
% Scott Leckie, supra note 5.

% McChesney, supra note 7.
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In November 1998, a video was shown to the Committee during this presentation period. This
technique may be an excellent way to capture the Committee’s attention with footage of social
problems that are visually moving. One ought to keep time constraints in mind when presenting
such footage, and should weave together good narrative with the visual shots. It has also been
noted that the size of the available video apparatus can lessen the effect of this approach, so the
idea should be approached with some caution. It is particularly important that the narration be
donein person.

Onemust request aletter of accreditation from the Committeein order to obtain the photo-identity
badge required to attend the sessions of the Committee (see Chapter XVII1) and inform the
Secretariat whether audio-visual equipment will be needed for the presentation.

It must finally be emphasised that one should not place very high hopes on the success of this
particular day of the process. Some activists have commented that severa Committee members
may be absent on thisday. Nonetheless, the process may still be effective, and there are still other
opportunities to speak to Committee members.

3. Breaks in Proceedings

Thisis perhaps the greatest opportunity for speaking with Committee members. NGO delegates
are permitted to remain in the room while the representatives from other states are presenting and
being questioned by the Committee. M cChesney observesthat some NGO delegatestake extensive
notes during the session, and then “...politely point out any gaps or discrepancies to CESCR
members during a break in the proceedings.”*” One may refer explicitly to a part of one’s report
when doing so. Unfortunately, there may be somewhat of aclamour for the attention of Committee
members. It isfor thisreason that becoming acquainted with the Country Rapporteur ahead of
time (and in particular making a presentation to the PSWG) is so useful.

During this time, and during the evenings between meetings, the delegates may draft particular
guestions and hand them to Committee members during the breaks. Thisis helpful because the
issues aretopical at that very time. Animportant suggestion isto remain in contact with resource
peopleat home. The government delegate may offer questionable argumentsthat the NGO del egates
may be unprepared to rebut. Contacts at home may rush to provide such information, which can
be passed on to Committee members.

4. Choosing the Delegates

This question deserves careful attention. First, it isadvisable to send at least two people. Thisis
because there are 18 Committee members, and many distractions. Having a team there allows
one person to get attention whilethe other(s) may beinadvertently distracted, or allow the possibility
of addressing two or more membersat once. Second, and put bluntly, the most appropriate people
to send are those that are outgoing and effective oral communicators. There may be some
compromise between the most outgoing or charismatic and the most effective personin argument.
This compromise may be resolved by sending one of each. Doing so may allow one person to

87 McChesney, supra note 7 at 108.
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craft persuasive arguments and rebuttals while the other advocates them to Committee members.
Another key consideration is whether one of the delegatesis a strategic thinking ‘go-getter’. In
other words, whether the person can participate effectively in the possible clamour for attention,
and be noticed. Theseremarks may disappoint some activists, perhapsrightfully. Unfortunately,
though, they are part of the political reality that cannot beignored. A final point isthat the whole
experience is very exhausting and time consuming. One should not expect sound sleep on each
night.*

It has been indicated that in making the choice of who to send, it isimportant to send people who
are knowledgeable about the constituency they are there to represent. Thisis necessary to rebut
government answers to questions, and also for giving the process agenuine air of representation.
A related point isthat it is desirable that a member of the constituency itself attends the process
(e.0. a homeless person, worker or member of another vulnerable group). This is part of an
authentic experience of the rights-holder claiming the rights before this UN Committee. It may
also more effectively engage the sympathy of the Committee, much the way witnesses do before
the Courts. If thisoptionistaken, it may be necessary to train the person for the task ahead of him
or her.

Thetrip isalso important because of the opportunity to create contacts and seek funding. Perhaps
some attention may be given to the possibility of creating a draft proposal for funding before
going. Practically, any final proposal will be submitted later. Onalast practical note, it would be
immensely helpful to bring alaptop/notebook computer. This could be indispensablefor forming
written notes that can be circulated to members at various times, or written observations for
distribution on the Day of General Discussion.

5. Accommodations in Geneva, Contacting COHRE

Thehousing rights group COHRE assi ststhose who wish to go to Genevaby making arrangements
for ‘affordable’ accommodations. Contacting them is an excellent idea. COHRE can be of
invaluable assistance in many other ways. Its members and Executive Director have been to
literally every Committee session since 1987, and know about all of the Committee members.
Thustheir practical insights are of enormous benefit to the delegates. COHRE may be contacted
through their website.*® One should inquire with COHRE about where to access computers and
printing facilities during the stay.

J. Follow-Up Action

Thereare severa waysto use the Concluding Observations after they arereleased. Thefollowing
sub-sections only explore afew.

% Bruce Porter, supra note 9.

% www.cohre.org
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1. Media

It is very useful to keep the mediainvolved at each step of the way. The mediais akey part of
raising awareness of human rights issues. This may be done by using human rights discourse
when presenting certain issues to the media, informing them about the submission of the parallel
report (both to the Committee and to the government), and in particular, at the adoption of the
Concluding Observations. During the Committee’ssession, pressreleasesareissued by the United
Nations Department of Public Information after every Committee meeting. Quite often NGO oral
submissionswill makeit into the pressrel ease covering the relevant meeting. These pressreleases
reflect the NGO's contribution, and make generally useful resources for journalists at home.

A key consideration is to arrange for media to get the information when it is still newsworthy.*
Newsworthiness may be understood in terms of timeliness and subject matter interest. Timeliness
may be somewhat difficult because the Concluding Observations are generally released on aFriday,
which is the last day to get access to the journalists at the UN. A useful tactic is to establish
networks of NGOs, academics and members of the constituency whose rights are in question, and
arrange for them to be available at the time the Concluding Observations are released. One can
then providejournalistswith acall sheet of peopletointerview. Itisasoimportant for thisreason
to attempt to get an electronic copy of the Concluding Observations so that it can be forwarded
immediately to the interested journalists, contacts back home and people being interviewed. One
of the most effective waysto ensure good domestic coverageisto arrange for NGOsto hold press
conferences on the topic astheresults are released. This may be somewhat stressful, however, if
it becomes difficult to obtain the Concluding Observations at the appropriate time on that final
day of the session. Thusgreat care must be exercised to obtain the results precisely when they are
needed, and in the form they are needed. Planning in advance is necessary to achieve thisresult.
Another useful consideration isthat radio and video recording equipment can be plugged directly
into the sound system, which can provide reporters with quality sound-bites of the exchanges
between the Committee, government delegates and NGOs.

In terms of the subject matter, the newsworthiness of the adoption of the Concluding Observations
will depend on the readership or audience of the media source. Some propose ‘ playing the media
game’ by using celebrities and vivid symbols that play on popular axioms, highlighting drama,
and accentuating the human factor.** Another way to achieve subject matter newsworthinessisto
stage a demonstration that is timed to coincide with the release of the Concluding Observations,
and to call upon the government to respect them.

It is thus crucial to form media contacts, within print news, radio and television, and to inform
them about the upcoming process and the essentials of social rights advocacy at the UN level.
Drafting mediainformation pamphletsmay helpinthisrespect. One couldincludebasicinformation
about the Covenant, the Committee, the allegations being made by NGOs, and contact information
for local NGOs and experts. Another way of using the mediaisto write opinion piecesfor certain
newspapers, or ask a contact at the newspaper to write an editorial.

4 Several of the following suggestions stem from Bruce Porter’'s comments regarding his experiences at the
Committee, supra note 9.

4 Ashfag Khalfan, Director of the Centrefor International Sustainable Development Law, McGill University. The
ideas are explained in his paper, “Selling’ A New Paradigm: Promoting Economic and Socia Rights in the
Media’, unpublished, on file with the CISDL, www.cisdl.org
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2. Lobbying

Bringing the Concluding Observations up for discussion in the legislative assembly can be agood
way to have the important issues discussed. The focus may be upon the recommendations made
by the Committee, and the international embarrassment caused by the lack of governmental
compliance. The discussion in the legidative assembly may in turn lead to a commitment to
cooperate with some organisations to ‘ address the problem’, which may be a foothold for NGO
cooperation withthe government. Thiseffort will be especialy useful if asufficiently broad coalition
of NGOs isformed. It will be helpful to establish and work through contacts in the assembly or
Parliament itself. Such contacts may be kept informed about the drafting of the alternative report,
presentation and Committee response. He or she may then raise the results of the review in
Parliament, supported with documentation provided by the NGO. Some recommend attempting
to get an undertaking from the M P to distribute the Concluding Observationsto other members of
the assembly before the results are rel eased.

3. Unions

It is advisable to share the Concluding Observations with trade unions. These groups often have
considerable political influence themselves, and effective contacts within political circles.
Moreover, the education about other non-labour social rights issues can be a useful part of the
human rights education processthat unions are already apart of. This process of cooperation can
be begun by asking unions to prepare the part of the alternative report concerned with labour
rights and unions (Arts. 6-8).

4. Health and Educational Associations

It could be also useful to disseminate copies of the Concluding Observations as well as copies of
the relevant section of the alternative report to these organisations. They may subsequently put
the issue on their agenda, and come to recognise some of their existing goals as human rights
issues. Thiswould serve to expand the network of solidarity between groups, aswell asto draw
in apotentially strong lobbying and financial resource.

5. NGO Community

NGOs often work on particular areas of human rights, and are not aware of the developmentsin
other areas. It could be highly useful to disseminate copies of the Concluding Observationsto the
individual members* of abroad group of NGOsfor the purpose of publicising theresults. Another
approachisto call ameeting where the NGO del egates debrief people on the process of compiling
and submitting an aternative report to the Committee and, asthe case may be, of presenting to the
Committee. Many people from NGOs will be quite interested in hearing about this process,
irrespective of whether they are dedicated to social rightsissues.

42 Sending them to other offices for general distribution may not always be effective.

21



6. Dissemination over the Internet

Posting the Concluding Observations and all other pertinent documents over the Internet is a
relatively smplethingto do for any NGO which aready maintainsawebsite. Such other documents
can include the alternative report, the State Party Report, the List of 1ssues, Summary Records,
Press Releasesetc. It may be useful to set up such asite before the questioning period in Geneva,
so that people have the chance to anticipate the session and see what NGOs are doing about the
problem. Itisaquick way to update people on what work istaking place. Oncethesiteisup, one
can distribute the address and encourage people to go through it. This may be quite helpful for
mediain particular.

7. Translation

If one very much wishes to popularise the results of the Concluding Observations, it may be
highly useful to translate the resultsinto the country’s principal languages. Since the Concluding
Observations are so short, doing so should not be a problem. It will also make reporting in the
press of these languages more simple, and more attractive for the journalists.

8. Legal Action

One can use the Concluding Observations aswell asthe government’srepliesto the List of Issues
as tools in domestic legal challenges.® It is generally an accepted practice to use international
legal obligations to help interpret ambiguous domestic legislation. Since the Committee's
Concluding Observations are an appropriate guide to the scope of a State Party’s international
social rights obligations, this may become apersuasive factor in pleadings. Thusit may be helpful
to distribute the Concluding Observations and repliesto the List of Issuesto lawyers dealing with
legal mattersrelated to human rights, labour law, administrative law, immigration, environmental
zoning and so on.

9. Monitoring Implementation of the Committeeis Recommendations

The Committee itself invites activists to take note of whether the Recommendations it makesin
the Concluding Observations are implemented. NGOs are encouraged to report back to the
Committee, either in their next parallel reports or through updates to the Secretariat’s Country
File. The Committee has now asked the Secretariat to keep track of all specific follow-up measures
it recommendsto States Parties, and to keep it informed of theimplementation of such measures.*
NGOswould provide great assistance to the Secretariat by reporting on inaction, and could |obby
their governments to have the measures implemented.

K. Proposed Template for Substantive Articles of Parallel Reports

The following template is a suggestion for organising information when reporting under the
substantive articles of the Covenant, namely, Articles 6-15. Theideaisto keep the headings and
replace the explanatory text with the actual information your organisation wishesto report.

4 SeeB. Porter, “ Judging Poverty: Using International Human Rights Law to Refine the Scope of Charter Rights”
(2000) 15 J. Law & Soc. Pol’'y 117. Available online: www.equalityrights.org/cera/poverty.htm

4 Seethe Note by the Secretariat, Follow Up to the Consideration of Sate Party Reports (UN Doc. E/C.12/2003/
3) for examples, and the Committee’s Provisional Agenda and Annotationsfor the 30" Session (E/C.12/2003/1)
for areferenceto its current interest in such reports.
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All sections of the report should refer to what is stated or omitted in the State Party Report.* One
may refer to distortions, omissions and challenge government statements. It is useful to do this
because the alternative submission is supposed to shed light upon the State Party Report, and
bring forward new information.

It will be helpful to read both Chapter IV and the chapter on the right you wish to report on before
considering this practical template. Several of the terms used in the template are explained in

detall in Chapter 1V, including ‘progressive obligations’, ‘available resources’, ‘retrogressive
measures’, ‘violations and so on.

Departures from this format are welcome, and it lays no claim to being the most appropriate
option. It may be a useful time saving device and checklist. Please bear in mind aso that this
template focuses on how to report on asingleissue, and isthusdifferent from the general checklists
provided at the end of each chapter on the substantive rights. Following this template may well
result in going over the proposed length of five pages. This may be in part due to the use of
severa sub-headings. It is up to the activist to decide upon the value of doing so. Where the
information is compelling, it may be worthwhile to be thorough.

4 Bruce Porter, supra note 9.
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“ARTICLE 11-The Right to an Adequate Sandard of Living”

[What follows is a sample table of contents].

l. GeNEral SITUALTION ...ttt 1
. Topical Focus-The Right to Milk/Water/ [€tC.] ..coovvevvvieeiieieee e 1
A FACTS e r e e 1
B. STATE OBLIGATIONS UNDER THE COVENANT ...cuvtiiiieiieraeeesieeeseessessseessneessesssessnneens 1
C. APPROPRIATE MEANS FOR REALISING THE RIGHT ....eciiiiiiii e 2
D. RESOURCE CONSTRAINTS ...uvtiuteriresteesesseesseessesssesseessesssesseessesssesseessesnsesseessesnnesseenes 2
E. POSSIBILITIES FOR COOPERATION .....vteuttaueeseessessresseessesssesseessesssesseessesnsesseessesnnesseenes 2

[11. CONSIDERATIONS FOR QUESTIONING STATE REPRESENTATIVES .. 2

AL LISt Of QUESLIONS .....ccuveiieecie ettt s e re e sne e 2

B. RECOMMENUBLIONS ..o mnnnmennmnnnns 3

C. Rebuttal of GoVErNMENT POSITION ........eeeeeeeee oo e e e e e e e e eeeens 3
l. General Situation

In this section, describe the general state of the rights covered by thisArticlein your country. It
Is here that one can give some general answersto the questionsin the reporting checklist at the
end of each chapter. This section should be around one page, and may be in point form.
Highlight the aspects omitted from the State Party Report. Feel free to refer to charts and
statistics contained in annexes.

Il. Topical Focus-The Right to Milk/Water/ [etc.]

Introduce the focus topic briefly, including why it was chosen asafocus. If itisnot perfectly
obviousthat theright fallsunder thisarticle (e.g. milk and water under ‘food'), abrief justification
may be useful.

A. Facts

Giveafactual description of the state of therights-holders. Explain why they are not enjoying
theright. Keep it brief and avoid value judgements. Cite good authority for al claims.
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B. State Obligations under the Covenant

Indicate whether, under the terms of the Covenant as explained in this manua and in any
relevant General Comments, the government has not complied with its undertaking to respect,
protect and fulfil the right. Try to use these exact terms. Look for particular passages in the
Genera Commentsthat seem to fit well with the government’s conduct in this situation. If the
conduct amountsto allowing someone to go without their minimum subsistence level s of food,
housing etc., it should be phrased as a violation.

C. Appropriate Means for Realising the Right

The use of the words “appropriate means’ is deliberate, and drawn from article 2(1) of the
Covenant. Here one should write what specific alternative options the government has. The
focus should be on affordable options where possible. Try to keep the proposed courses of
action within the bounds of the politically possible, and in this respect getting second opinions
is helpful. If you come up with an alternative, try to do a preliminary cost-estimate so that
some monetary figure can be attached to the proposal. You may also propose law reform or the
provision of judicial remediesfor certainissues, which should require no considerable additional
expense. Indicate here whether the government has considered the issue in a national plan of
action, or has otherwise taken any positive steps.

D. Resource Constraints

Thegoal hereisto show that the government isSNOT using the * maximum of available resources
to realise the right. Doing so means you must show that there are other ‘available resources
which could have been used. If you can, compare the cost of the suggested alternative with
other social spending items, and/ or with other items such as defence, infrastructure planning,
and human resources development etc. It may also be useful to compare with other countries
at similar levels of economic development. Cite examples of any retrogressive measures,
unfavourabletrading arrangements, structural adjustment policies agreed to by the government,
corrupt practices, misplaced spending priorities and so on. The section does not need to be
extensive. Practically, one should consult with the individual responsible for dealing with the
section on resource constraints, and modify the details to suit this part of the report.

E. Possibilities for Cooperation

List briefly any previous attempts or present possibilities for cooperation between the NGO
sector and the government in this area.
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II. Considerations for Questioning State Representatives

A. List of Questions
List brief questions that you believe will keep the dialogue focused around the key issues.

B. Recommendations

Include a brief list of concrete and specific recommendations. These can be drawn from the
‘aternativeoptions’ discussed above, or can be suggested stepsfor implementing the* aternative
options . In either case, thewording should try to use the terms of the Covenant where possible.

The following is an example:

“We are of the opinion that “appropriate means’ within the meaning of Article 2(1) would
include the following:

1. The provision of low-interest housing loans for coastal slum dwellersin Colombo;

2. The appointment of afive person task-force with a one year mandate to assess and
make recommendations in respect of the sanitary conditions in neighbourhood X.
That task force should include not less than two members from non-governmental
organisations having expertise in the area; and

3. The development of a national plan of action in active cooperation with members
from civil society organisations.”

C. Rebuttal of Government Position

The Committeewill not find aviolation unlessthe government has had afull chanceto respond
to any alegations. As the Committee member will engage the delegate on this point, itis
helpful to include rebuttals of the government’s standard arguments. Indicate whether the
issue has been treated in the State Party Report, and whether analysisis deficient. Hereit may
be useful to refer to what the government has said in the past (e.g. Sate Party Reports, repliesto
List of Issues, or Summary Records of meeting) and seeif it isconsistent with what it says now.
It isalso good to anticipate the standard governmental response(s) to your argument, and include
your rebuttal(s) of them. The rebuttals should be supported with references to the authority
discussed in Section F.3.
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[I. The UN Committee on Economic, Social and Cultural Rights

A. Introduction

This chapter isadetailed explanation of the role, working methods and output of the Committee.
It is meant to be areference, to be consulted when needed rather than read carefully at the outset
of one'swork when compiling areport. The timesin which it will be most needed are (1) when
the activist choosesto go to Genevato present areport and (2) when areference to the Committee
in another chapter leaves one wanting to know more about its output or working methods. Inthe
second casg, it is best to skim through the table of contents to find the exact reference one is
looking for.

B. Situating the Committee within the UN Framework

Human rights bodies at the United Nations level are classified as either * charter bodies’ or ‘treaty
bodies. Charter bodies are established under the authority of the Charter of the United Nations.
These bodiesinclude the Commission on Human Rights and the Sub-Commission on the Promotion
and Protection of Human Rights. These bodies are usually concerned with drafting new human
rights treaties and appointing Special-Rapporteurs to conduct research and investigations. The
Commission on Human Rights may, under narrowly defined circumstances, also address and
examine consistent patterns of gross and reliably attested violations of human rights.*® Treaty
bodies, by contrast, are established under particular treatiesand have the responsibility of evaluating
compliance with those treaties. There are currently six main treaty bodies at the UN level: the
Human Rights Committee (which supervises the implementation of the Covenant on Civil and
Political Rights), the Committee Against Torture, the Committee on the Elimination of All Forms
of Discrimination Against Women, the Committee on the Elimination of Racial Discrimination,
the Committee on the Rights of the Child, and the Committee on Economic, Social and Cultural
Rights.*

C. Background of the Committee

InArticle 16, States Parties to the Covenant undertake to submit reports to the Secretary-General
of the United Nations, who forwards them to the Economic and Social Council. These reports
detail the measures that the governments have taken in order to comply with the Covenant, and
the difficultiesthey have encountered in attempting to do so. It was deemed necessary to establish
a body with some degree of expertise to review these reports in order to assess compliance with
the Covenant. Thisbody eventually grew into the present Committee, which is actively engaged
in reviewing State Party Reports twice a year in Geneva. The Committee requested and was
granted a ‘ Pre-Sessional Working Group’ which meets twice a year to assist the Committee with
its review of State Party Reports. The Committee developed a procedure whereby it allowed
NGOs and other interested groups to submit information to it.

4 Pursuant to the 1503 procedure, named after ECOSOC Resolution 1503, (1967).

47 Seedso the International Convention on the Protection of the Rights of Migrant Workers and Members of their
Familieswas opened for signature. Adopted 18 December, 1990. General Assembly Resolution 45/158, reprinted
in (1991) 30 ILM 1517. The Convention is scheduled to enter into force in July 2003. A seventh treaty body,
charged with monitoring this Convention, is scheduled to become operational in 2004.
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D. The Role of the Committee

The main function of the Committee is to
ensure compliance with the undertakings of
the relevant treaty.®* Mathew Craven
identifies three basic functions of human
rights reporting:

1. To clarify and develop the
applicable standards;

2. To assess the degree to which
States Partiesare conforming with
their obligations,

3. To take remedia or preventive
action, which  would  ensure
compliance (which includes
making recommendations and
noting concern with certain
policies or practices).

The decisions of the Committee are not
binding on States Parties. Itisallowed only
to issue recommendations or opinions on
whether the obligation in question has been
complied with. Thus effecting compliance
isleft to domestic and international political
pressure, esteem in the eyes of the
international community, and the good faith
of States Parties.

E. History of the Committee

The CESCR is different from the other
human rights committees in that it was not
created in the text of the legal document
itself. Rather, the text simply stated that
reports would be submitted to ECOSOC.*
In the initial stages of reporting under the
Covenant, ECOSOC established a Sessional
Working Group on the Implementation of the

I nternational Covenant on Economic, Social

<
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Key Details about the CESCR

Composition and Origin
18 Members, serve in individual capacity
Broad geographical and legal representation
Established in 1985 by ECOSOC, first
session time in 1987

Pre-Sessional Working Group
Five members
Meets twice a year, immediately after regular
session, for one week
Designates of country rapporteur
Drafts and adopts List of Issues for States
with reports due for consideration in one to
three years

Meetings
3 weeks, twice a year in Geneva (May and
November)
Consideration of State Reports for Weeks 1
& 2, General Discussion and adoption of
Concluding Observations in Week 3
Average of two meetings per State Party
Report (previously three)
Consensus decision making

Output
Concluding Observations
General Comments
List of Issues
Summary Records and Annual Reports
Revised Reporting Guidelines
Statements
Letters to Governments

Special Tactics
Reviewing out of turn
Reviewing absent a delegate
Communicating concerns/writing letters
Country Visits
Requests for Additional Information

“ M. Craven, The International Covenant on Economic, Social and Cultural Rights: A Perspective on its
Development (Oxford: Oxford University Press, 1995) at 31.

4 The United Nations Economic and Social Council. ECOSOC is composed of 54 State Representatives. These
representatives deal with economic and social issues, and in doing so represent the interests of their country.
They may be contrasted with individual experts, who are supposed to decide mattersindependently of any state

interest.
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and Cultural Rightsto *assist’ it with the consideration of State reports.® The Working Group was
subsequently criticised heavily for an extensive array of reasons, which are compiled in Craven’s
work.>!

Thiscriticism led the Economic and Social Council to establish a permanent body of independent
experts. 1n 1985, it adopted Resolution 1985/17, under which the Committee on Economic, Social
and Cultural Rights was established.®? Although the Committee was intended to inherit the
procedure of the Sessional Working Group, it in fact took on afar more independent and effective
role. It met for thefirst timein May, 1987.%

Although the fact that the text of the Covenant did not create a body was considered a drawback,
it eventually became an advantage. The Committee's functions have not been locked in by the
treaty provisions, as in the case of other human rights committees. ECOSOC has been able to
broaden the mandate of the Committee asit pleases, due to the vague nature of its role described
inArticles 16-25. In practice, thishasusually meant the Committeeissuesrequests, which ECOSOC
often grants.> The extensive participation of NGOs owes adirect debt to this historical anomaly.

F. Theldea of “Constructive Dialogue”

The chief goal of the Committeeisto conduct a‘ constructive and mutually rewarding dialogue’ to
assist States Parties in implementing their obligations under the Covenant. This means that the
Committee shall engagein aprocessof pointing out areas of concern and making recommendations,
much the way a consultant would, without resorting to formal declarations of non-compliance or
violations. Thebenefit of thisapproach isthat governments have been less offended by the process
than they have in the more confrontational approach.>® The drawbacks may perhaps be that the
declaratory substance of the Concluding Observations provides domestic activists with less clear
language with which to advance their causes, and that it may steer the Committee away from the
important task of frankly assessing compliance with the Covenant. In any event, in the face of
compelling information, the Committee does not hesitate to declare that an article of the Covenant
has been violated.

G. Composition and Election of the Committee
The notabl e aspects of the Committee may be summed up as follows:*

1. Itiscomposed of 18 independent experts;
2. They areto be recognised expertsin the field of human rights;

% ECOSOC Decision 1978/10, 3 May 1978, which may be found in UN Doc. E/C.12/1989/4 at 6 (1988).
51 Craven, supra note 48 at 40.
%2 ECOSOC Resolution 1985/17, para. (a), UN ESCOR, Supp. (No.1), at 15, UN Doc. E/1985/85, (1985).

% See P Alston and B. Simma, “First Session of the UN Committee on Economic, Social and Cultural Rights’
(1987) 81 American Journal of International Law 603.

5 Craven notes, supra note 48 at 50, that “[t]his has enabled the Committee, while working within the broad
parameters of the ECOSOC resolutions that created it, to develop its working methods in an unprecedented
manner.”

%5 Craven, supra note 48 at 67-68, seems to endorse the approach without mentioning the criticism that follows.
% These criteriawere established in Resolution 1985/17.
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3. All geographical regions and legal systems are to be represented on the Committee;>
4. They are nominated by States Parties and elected by secret-ballot by ECOSOC;

5. They serve afour year term, and are often re-elected.

People serve in two distinct ways on the Committees, Councils and Commissions of the United
Nations: they do so in either representative or independent capacity. Representative capacity
means that they formally represent the interests of their States. Independent capacity means that
the experts are expected to decide independently of any political interests, and thus receive no
instructions from their home country. Members of the Committee serve in independent capacity.
This distinction can become blurred because individual experts are elected from nominations
submitted by the States Parties to the relevant Covention. %

H. Basic Procedure and Output of the Committee

1. Sources of Information

When reviewing a country’s record, the Committee considers information from five sources:

1. A country file created by the Secretariat of the United Nations, and in which relevant
information from other UN organs as well as NGO submissions are placed;

2. Submissions from specialised agencies of the UN (ILO, UNESCO, WHO, FAOQ,
UNDP);*

3. Submissions from NGOs;
4. The State Party Report;

5. Thegeneral information available to Committee members as expertsin their field.

The Committee also keeps abreast of the developments of the other UN human rights committees
by appointing a ' liaison-officer’ for each one.®®
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In practice, this means that 3 seats are reserved for each of Africa, Asia, Eastern Europe, Latin American and
Western Europe, with the remaining three seats being reserved for the proportional increase in States Parties
coming from each of these regions.

For acriticism of some of these requirements by the former Chairperson of the Committee, see P. Alston “Out of
the Abyss: The Challenges Confronting the New U.N. Committee on Economic, Social and Cultural Rights’
(1987) 9 Human Rights Quarterly 332 at 349.

That is, the International Labour Organisation, the World Health Organisation, the Food and Agriculture
Organisation, and the United Nations Devel opment Programme.

Craven, supra note 48 at 83. These include the Human Rights Committee (ICCPR Committee), the Committee
on the Elimination of Racial Discrimination (CERD), the Committee on the Elimination of Discrimination
Against Women (CEDAW), the Committee Against Torture (CAT) and the Committee on the Rights of the Child
(CRC). Onemay notethat the acronyms used in most cases are the same asthe acronyms used for the Conventions
themselves.



2. State Party Report

States Parties to the Covenant are obligated under Article 16 to submit reports every fiveyearson
the measures which they have adopted and the progress made in achieving the rights. Nearly all
States are late in reporting, and there is a considerable backlog of reports. There is typically a
significant difference between when therreport isdue, when it issubmitted, and whenit isconsidered
by the entire Committeein the presence of a State representative. The Committee adopted Revised
Reporting Guiddinesin 1991.%* These guidelinesarelengthy, and ask specific questionsregarding
measures taken to implement therights. They are meant to be followed by the government of the
State, not necessarily activists. However, activistswould be well advised to look over them when
considering the State Party Report, to see whether the State has complied with the relevant
instructions.

3. Pre-Sessional Working Group and the éList of Issuesi

This body is a working group of the Committee, and was established by ECOSOC Resolution
1988/4.%% Its principal task is ‘to identify in advance the questions which might most usefully be
discussed with the representatives of thereporting States.” This creation wasadeviceto assist the
Committee withits backlog of reports, and also to improve the efficiency of the reporting system.
The PSWG iscomposed of five members, who are appointed by the Chairperson of the Committee
with due regard for geographical representation.

State Party Reports are generally submitted over ayear in advance of the date set for the dialogue
between the Committee and State Party.®®* The PSWG mesets twice a year, usualy after the
Committee's session, to examine study these reports. The PSWG assigns a Country Rapporteur
to each of fivereports, and this Rapporteur generally assumesthe responsibility for handling all of
theresponsibilities concerning that country’ sreport from its reception to the drafting and adoption
of the Concluding Observations.

At each session of the PSWG, it considers reports for States Parties that are normally scheduled
for review in gpproximately oneyear to six monthstime (the next session). The Country Rapporteur
undertakes a detailed examination of the State Report, a file of information prepared by the
Secretariat of the UN, and submissionsfrom NGOs. He or shethen draftsa‘List of Issues’ to be
forwarded for the State Party’s consideration. These Lists of Issues contain many, but not al, of
the issues that will likely be discussed during the dialogue between the Committee and the State
representative(s). The purpose of thelist isto allow State Parties to prepare answers to some of
the Committee’s concerns, and for the Committee “...to direct the constructive dialogue to those
issues of greatest concern.”® The State Party is asked to reply to the List in writing, and well in
advance of the date set for the review so that it may be trandated into the Committee’s working

81 Revised general guidelines regarding the form and contents of reports to be submitted by Sates Parties under
articles 16 and 17 of the International Covenant on Economic, Social and Cultural Rights, UN Doc. E/C.12/
1991/1 (1991). These guidelines may be obtained over the Internet by going to the OHCHR website and entering
the document number in the * treaty-bodies database’ search field.

62 ECOSOC Resolution, 1988/4, in UN Doc. E/C.12/1989/4 at 31.

8 However most reports are long overdue, making the initial reporting schedule a poor indicator of when areport
will be actually be considered.

8 Craven, supra note 48 at 73.
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languages.® As discussed in the last chapter, NGOs may have a decisive and positive impact on
the formulation of the List of 1ssues.®

4. Logistics of the Committee Sessions

The Committee meets twice a year in Geneva, usually in May and in December, for a period of
threeweeks. The Committee generally spends about eight days considering reports, and it considers
about one report every two days.®” Its general procedureisasfollows:

Week 1:  Consideration of State Reports

Week 2 Consideration of State Reports

Week 3:  General Discussion and closed meetings for the drafting and adoption of
Concluding Observations.

Each session of the Committee is designated numericaly. Thus one finds that the State Party
Report for such-and-such country was considered at the Committee’s 16" session, held between
April 28-May 16, 1992.

5. Oral Review Period

The procedure of the Committee is summarised succinctly in one of its reports. It includes the
following procedures.

1. The State Party representative is invited to introduce the report, and to respond to the
list of issues drawn up by the PSWG (approx.1-2 hours);

2. A period of timeisthen allocated to the specialised agencies to provide the Committee
with any observations relevant to the report;

3. Members of the Committee question the S-P representative (3 hours);

4. Another periodisscheduled on adifferent day to allow the S-Prepresentative to present
replies to the concerns mentioned by the Committee members (3 hours);

5. Where such replies are still inadequate, the representative is asked to provide further
written information to the Committee at a later date.®®

The State Party representatives are usually ambassadors of the country to Geneva, or some other
high level diplomat. During the questioning, there has been what has been described as ‘verbal
discomfort’, or even embarrassment, due to the detailed evidence regarding violations of the

%  Thatis, English, French, Spanish and Russian.

8 Other tasks adopted by the PSWG include (i) the allocation of time limits in the consideration of reports; (ii)
considering how to deal with supplementary reports containing additional information; (iii) considering draft
General Comments; and (iv) drawing up Lists of Issuesfor the General Discussion. See Craven, supra note 48
at 73-74 for amore compl ete discussion.

5 By contrast, the CERD and the CEDAW consider a far greater number of reports. The CERD, for example,
considered 26 reportsin 14 working days, which hasbeen criticised as‘ pointless’. See R. Higgins, “The United
Nations: Some Questions of Integrity” (1989) 53 Modern Law Review 1 at 19.

8 Thisinformation is drawn from the Report of the Committee’s Seventh Session, UN Doc. E/1993/22 at 16, para.
32-34.
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Covenant submitted by NGOs, and not detailed in the State Party’s report. % Until recently, the
entire process was conducted over aperiod of three meetings. Now this has been shortened to two
meetings per report. NGOs are allowed to sit in on these sessions, but may not interrupt the
proceedings.

6. Decision Making

The Committee may take decisions by mgjority of members present, but it strives to decide
everything by consensus.” This practice has been praised as one that discourages political
divisiveness within the Committee,”* and criticized as weakening decisions to the point of the
lowest common-denominator of opinions.” This author finds the former view more persuasive,
particularly in light of the Committee's retention of the voting option and the progressive nature
of the work it has undertaken over the last decade.

7. Adopting Concluding Observations

The Committee meets in closed session typically during the last week to discuss the State’s
performance and adopt the Concluding Observations. The Country Rapporteur prepares a draft
set of Concluding Observations, and then presentsthem to the Committeefor itsadoption, generally
in the last week. The Concluding Observations are all organised along the same lines: (i)
Introduction, (ii) Positive Aspects, (iii) Factors and Difficulties Impeding the Implementation of
the Covenant, (iv) Principal Subjects of Concern, and (v) Suggestions and Recommendations.
The Concluding Observations are one of the primary sources for understanding the obligations
under the Covenant, much the way judicial decisions are a key source for understanding the
application of domesticlegidation or privatelaw. All of the Committee’s Concluding Observations
are available on the OHCHR website, usually in English, French and Spanish.”

8. Days of General Discussions

The Committee takes a day of the third week for General Discussions about virtually any topic
related to the Covenant, including the general considerationsregarding State Reports. The purpose
of such discussionsisto give the Committee achanceto reflect upon and synthesize theinformation
it has considered, with a view to clarifying or elaborating upon the nature of the obligations
related to particular rights or themes. It often uses such daysto prepare for the eventual adoption
of aGeneral Comment. Thetopicsfor such meetings are made public in advance, and specialists
are ofteninvited to present relevant information or background papers. These daysare considered
‘open’, and thus NGOs are wel cometo attend, and often sit as observers. These observers may be
able to make comments, depending on the topic and organisation of the day.™

8  SeeA. McChesney, Promoting and Defending Economic and Social Rights: A Handbook (Washington: American
Association for the Advancement of Science, 2000) at 105-106.

™ Rules of Procedure, approved by ECOSOC, in UN Doc. E/C.12/1990/4/Rev.1.
" Craven, supra note 48 at 54.

2 A. Robertson, “ The Implementation System: International Measures” in L.Henkin, ed., The Inter national Bill of
Rights (New York: Columbia University Press, 1981) at 340.

® However, they are al available in the six official languages of the United Nations, upon request.

" McChesney, supra note 69 at 114. But see Craven, supra note 48 at 94, who writes “It is particularly notable
that the participation of NGOs has been considerably greater at such discussions than in other stages of [the
Committee’s] work.”
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The General Discussions have been criticized as being somewhat unproductive, as they do not
tend toward the adoption of aparticular set of recommendations or agreed principles.” Theresults,
which are often summarised and published by the Committee in its annual report, are usually a
patchwork of observationsrather than aprogramme of action or agreed assessment of the situation.

9. General Comments

General Comments are documents published by the Committee that describe in detail the nature
of a particular set of obligations or themes related to the Covenant.”® There are currently 15
General Comments, with several draft Comments being considered. The stated purpose of the
Genera Commentsisto facilitate the task of Statereporting.”” Thisis so because the Committee
was formally created to assist ECOSOC with its task of reviewing State Party Reports.

In the course of doing so, however, the General Comments have elaborated in considerable detail
the scope and specificity of obligations under the Covenant. There can be no question that these
General Comments have introduced more specific obligations under the Covenant. This may be
viewed by some as atering the substance of the obligation under the Covenant itself, whileit may
be defended by others as elaborating the content of rights that were necessarily formulated in an
abstract manner. Either way, the practice is established in respect of other human rights treaties,
and has not to date been the subject of aformal objection by any State Party.”

Any member of the Committee may put forward a draft General Comment for consideration by
the Committee when it meetstogether in aplenary session. Onceit isadopted by the Committee,
itisincluded initsannual report to the General Assembly, and transmitted to States Parties. Any
comments from these groups are brought to the Committee’s attention at its next session. There
has been a recent trend toward encouraging the active contribution of NGOs and other special
individual s or bodiesto an extensive period of consultation before adopting General Comments.”
This gives activists an excellent opportunity to contribute to this process. Practicaly, this could
involve finding out whether adraft General Comment is being considered at the session to which
you are going. This and information about how to get involved in the process may be obtained
from COHRE, at www.cohre.org.

> Craven, ibid.

6 ECOSOC invited the Committee to begin producing such General Comments in Resolution 1987/5 (26 May
1987), in UN Doc. E/C.12/1989/4 at 27. Each human rightstreaty body at the United Nationsis engaged in the
process of issuing General Comments or General Recommendations. For acompilation of all General Comments
and General Recommendations, consult “ International Human RightsInstruments”, UN Doc. HRI/GEN/1/Rev.5.
To access it over the Internet, go to www.unhchr.ch, and type the document number into the ‘ Treaty Bodies
Database’ search field. See also P. Alston, “The Historical Origins of the Concept of ‘General Comments’ in
Human RightsLaw” in L. Boisson de Chazournes & V. Gowland Debbas, eds., The International Legal System
in Quest of Equity and Universality: Liber Amicorum Georges Abi-Saab (The Hague: Martinus Nijhoff, 2001).

™ Craven, supra note 48 at 90. See the Report of the Committee’s Seventh Session, UN Doc. E/1993/22, at 19,
para.49 (1993) in which the Committee explainsitsrole in greater detail.

% |bid.

% Seefor example, COHRE's (Centre on Housing Rights and Evictions) open invitation to share experiences or
make suggestionsfor usein the development of adraft General Comment on the right to water. COHRE Online
Newsletter No.4, (June 2001), available at the website www.cohre.org
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10. Annual Reports and Summary Records

Both of these documents are public.?® The Committee issues Summary Records for each session,
which outline in greater detail the actual procedure before the Committee in particular cases.
These reports include paraphrased summaries of the verbal exchanges between government
delegations and individual Committee members. They thus contain valuable insight into how the
Committee works. It is particularly useful to get the Summary Records of the last presentation
made by one’s government to the Committee. This has been used effectively in the past to hold
the government accountable for contradictions. On the other hand, they are quite detailed and
thus requiretimeto read. They are available on the OHCHR website.

The Committee’'s Annual Report is a brief summary of the main events happening during that
particular year, aswell as attached documents such asdraft General Commentsor draft guidelines
for the preparation of certain documents.

11. Statements

The Committee on occasion issues Statements, such as the Satement on Human Rights and
Intellectual Property,® Satement on Poverty,® and Satement to the Third Ministerial Conference
of the World Trade Organization® among others. These statements are usually shorter and less
rigorousthen the General Comments, and are more of ageneral reflection issued by the Committee
than a statement of the legal content of a particular article. Itisnot clear what the juridical value
of such statements is,® though for activists they effectively serve the same role as General
Comments. Thus references to them will bolster advocacy efforts on the same topics, aswell as
relevant submissions to the Committee.

I. Unconventional Procedures

1. Reviewing the Compliance of States that Have Not Submitted
Reports

The Committee has resolved that it will review the progress of the Covenant in States Parties
whose reports are long overdue. It notifies the government of the country concerned that the
situation will be considered on aparticular date. 1t has done so in 1999 with the Solomon Islands
and in 2000 with the Congo (Brazzaville).®

8  SeeCraven, supranote48 at 55-56, where he explainsthe crucial role of publicity to thework of the Committee.
8. See Chapter XVII .

8 UN Doc. E/C.12/2001/15.

8 UN Doc. E/C.12/2001/10.

8 UN Doc. E/C.12/1999/9.

8 Notethat in para. 2 of the Satement on Human Rights and Intellectual Property, supra note 82, the Committee
remarksthat it issued the Statement as a preliminary treatment of the problem. Theimpliedly more mature and
juridically dispositive pronouncement appears reserved for the forthcoming General Comment.

8  McChesney, supra note 69 at 119-120.
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2. Reviewing a Report When the State Party Does not Send a
Delegate

At itsseventh session, the Committee resolved that once agovernment had consented to a particul ar
date for the review of its report, the Committee would proceed to consider that report with or
without the presence of arepresentative. This was a practical technique developed to deal with
the problem of constant deferrals.

3. Reviewing a State Out of Turn

In some cases, the Committee may arrange to examine a situation sooner that it normally would.
This may happen when a State Party has failed to comply with the Committee’s requests for
information or recommendations for how to avoid violating rights.®” This has taken place with
Canadaand Isradl.

4. Requests for Additional Information

At its Fifth Session, the Committee requested that every single State under review at that period
submit additional written information at a later time. This is the process it utilises to address
inadequate reports or insufficient answersto itsconcerns. It may request that such information be
provided in three ways: (i) in the next periodic report, (ii) by written reply to the direct questions
posed, or (iii) that it be provided within six monthsfor the consideration of the PSWG. If thelatter
optionistaken, the PSWG may adopt Concluding Observationswith regard to that information in
particular.

5. Communicating Concerns to the State Party & Requesting
Information

After receiving complaints from Canadian NGOs in 1996 and 1997, the Committee decided to
communicate its concerns to Canada without waiting for its next report, which was due in 1997.
In its Concluding Observations on Canada’s Report, issued on 4" December, 1998, it highlighted
that the government had not replied to itsrequest for information, and that it considered aparticular
pieceof legidationtobe*”...aclear violation of the Covenant.”® On 21% May 2001, the Committee
wrote a letter to the government of Israel, and also to the Secretariat of the United Nations, to
protest the mistreatment of civilians.®

6. Country Visits

In 1997, the Government of the Dominican Republic accepted a longstanding offer from the
Committeefor it to send adelegation to examine thelocal situation. The delegation, consisting of
two Committee members and a UN support staff, met with government officials and individuals
and organisations from civil society. The visit concerned the issue of forced evictions.

8  McChesney, supra note 69 at 119.
8  Concluding Observations. Canada (1998) UN Doc. E/C.12/1/Add.31.

8 For more information about this communication, contact ADALAH, the Legal Centrefor Arab Minority Rights
inlsrael, at http://www.adalah.org
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Another country visit took place in Hong Kong in 1997. A group of NGOs invited the Country
Rapporteur for Hong Kong to visit the country and engage in a dialogue concerning the problems
there just before considering the Hong Kong report. The outcome was very successful. Indeed,
the Director of COHRE, Scott Leckie, reportsthat thisisone of the most effective waysto encourage
and allow Committee members to understand and take seriously the social concerns in one’s
country.*

J. Conclusions

Among the Committee’s benefits we can count publication of non-compliance, elaboration of the
content of therights, encouragement of academic work on the nature of therights, an international
forum for domestic dissent, constructive dialogue that facilitates a consideration of the rights and
demands justification of adverse policies. Among its drawbacks we find tight time constraints,
lack of expertiseinall theareas, and a‘ constructivedialogue’ approach that involvesmore ‘ noting
with concern’ than the identification of violations,* and excessive workload.

What isinteresting to noteisthat most drawbacks associated with the Committee and the reporting
system can be addressed through quality alternative reporting. By providing brief and pertinent
information, NGOs can essentially do the Committee member’swork for her or him, by spelling
out the conditions that amount to non-compliance. The lack of expertise problem isremedied by
the provision of adequate empirical information. Whilelegal officialsarenot asgood at gathering
and constructing analyses of suchinformation, it isstandard practicefor them to adjudicate between
conflicting analyses.

% Telephone interview, 17 December 2001.

% Some may seelittle merit in pointing out violations as opposed to ‘ noting with concern’. Othersmay view such
declarations as providing activists with stronger rhetoric for use in domestic advocacy.
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V. The Nature of States Parties’ Obligations under the ICESCR
Article 2

1. Each Sate Party to the present Covenant undertakes to take steps, individually and
through international assistance and co-operation, especially economic and technical,
to the maximum of available resources, with a view to achieving progressively the full
realization of the rights recognized in the present Covenant by all appropriate means,
including particularly the adoption of legislative measures.

A. Introduction

Article 2 (1) isthe key to the ICESCR. It sets forth the kinds of obligations the States Parties
undertake when they ratify® the Covenant. It identifies the steps the government must take in
order to realise each substantive right.

Social rights are seen as different from civil and political rights in that they are supposed to be
implemented progressively, or over time, rather thanimmediately. Article 2(1) of the International
Covenant on Civil and Political Rights (ICCPR) requires States Parties to “respect and ensure”
the rights set forth in that Covenant. The ICESCR, by contrast, requires States Parties to “take
steps...to the maximum of available resources’ to redlise its rights. Many people have argued
that thiswording makesthe rights under the ICESCR so vague that one cannot tell when they have
been violated. However thisisnolonger generally regarded astrue. The Committee on Economic,
Social and Cultural Rights and many academics have devoted substantial effortsto demonstrating
how thiskind of obligation is meaningful, and that clear violations of it may be demonstrated.

This chapter will explain how to identify such violations. First, it will examine the conceptual
framework for discussing the government’s obligations. Second, it will explain exactly how one
may address specific kinds of government obligations. Finally, it will deal with the important
issue of how to analyse ‘available resources.’

B. Conceptual Framework

1. Obligation of Conduct and Result

An obligation of conduct exists where a government must behave in a particular way, but not
commit itself to achieving any substantiveresult. For example, intheright to befreefrom torture,
the government commits itself to order its laws and practices such that it never tortures any
individual while carrying on its activities. The obligation is concerned with conduct only. An
obligation of result, on the other hand, is one that commitsthe government to realizing aparticular
state of affairs, but leaves the government the discretion to adopt its own means of achieving it.
For example, inthe case of theright to education, the government would commit itself to ensuring

%2 To ‘ratify’ the Covenant means to officially signify the State’s willingness to be bound by it. In most cases, it
takes place after ‘ signature’, which signalsonly an intent ultimately to be bound. Asfor 2004, the United States
and China signed but not ratified the Covenant.
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that primary educationisfreefor everyone, but may decideto accomplish thisresult in avariety of
differingways. In 1977, the International Law Commission® declared that the obligations arising
under the ICESCR were obligations of result, and not of conduct.

This conclusion has been criticized heavily, and is now generally rejected. Consider once again
the case of torture. Whileit istrue that the State has an obligation of conduct to abstain from the
use of torture, it is equally the case that it commits to “prevent” the use of torture within its
territory.®* Put simply, it commits to eradicate torture. This is therefore also an obligation of
result. It isunderstood to be the case that the use of torture must be addressed through proactive
governmental measures such as police, military and prison official training. Likewise with
education, thereisa‘conduct’ dimension aswell. States must not remove access to educational
resources, nor can they ssmply do nothing whatsoever. They must also provide such servicesina
non-discriminatory fashion (Art. 2(2)) and to everyone (Art. 13(2)(b)), the failure of which may
be viewed asthe non-fulfilment of obligations of conduct. Theseissueshighlight the difficulty of
trying to conceive either the ICCPR or the ICESCR in terms solely of obligations of conduct or
result. In General Comment No.3 (1990), the Committee clarified that the ICESCR includes both
types of obligations.®

2. The Obligation to Respect, Protect and Fulfil

A better way to conceive of the obligations under the Covenant, and human rights obligationsin
generdl, isthat they include threetypesof obligations. Theobligation to respect requiresthe State
not to do anything that would actively interfere with therealisation of aright (e.g. banning unions,
forced evictions). Theobligation to protect requiresthe Stateto ensurethat individual’srightsare
not violated by private non-state actors, such as corporations, landlords or paramilitaries (e.g.
refusing to enforcelabour laws, allowing discriminatory hiring practices, illegal expropriations of
land). The obligation to fulfill requiresthe State to take positive stepsto ensure the realization of
the right in question, which may include “...legidative, administrative, budgetary, judicial and
other measures towards the full realization of such rights.”® In the later General Comments, the

% ThelLCisanimportant international legal commission that isin charge of drafting new treaties for the United
Nations and the international community in general. Most human rightstreaties, by contrast, are drafted by the
UN Commission on Human Rights (discussed in Chapter 1). For the report of the Commission, see* Report of
the International Law Commission” (1977) 1 Yearbook of the International Law Commission 20, para. 8.

% SeeArt. 2(1) of the Convention Against Torture and Other Cruel, Inhuman or Degrading Punishment (adopted
in 1984, in force in 1987). “Each state Party shall take effective legislative, administrative, judicial or other
measures to prevent acts of torture in any territory under itsjurisdiction.”

% See also “The Maastricht Guidelines on Violations of Economic, Social and Cultural Rights’, reprinted in
(1998) 20 Human Rights Quarterly 691, para. 7; M. Craven The International Covenant on Economic, Social
and Cultural Rights (Oxford: Oxford University Press, 1994) at 107.

% Maastricht Guidelines, ibid. para.6; for a thorough analysis, see Craven, ibid. at 109-114 and his references
therein. The Committee itself seemsto have adopted the approach informally, and without consensus, and it is
notably absent from General Comment No.3 Another version of thistypology includesthe obligation to promote,
see G. Van Hoof , “The Legal Nature of Economic, Social and Cultural Rights: A Rebuttal of some Traditional
Views’ in P. Alston and K. Tomasevski, eds., The Right to Food (The Hague: Martifus Nijhoff, 1984) 97, the
relevant excerpt of whichisreprinted in H.J. Steiner and P. Alston, eds., International Human Rightsin Context
(Oxford: Oxford University Press, 1996) 279-283.
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obligation to fulfil is defined further as including an obligation to facilitate, to provide and to
promote.®’

Itisclear today that all of the rights under the Covenant must be respected, protected and fulfilled.
Many commentators feel that ESC rights are exclusively concerned with the obligation to fulfil,
whilecivil and political onesinvolvethe obligation of respect only. Thisposition hasbeen criticized
ably by scholars who have indicated the extensive range of obligations to protect and fulfil civil
and political rights, as well as the obligations to respect and protect ESC rights. %

Thislanguage is also helpful because, generally speaking, the obligations to respect and protect
are often viewed as not being dependent on resource availability.*® In general, it is advantageous
to use this terminology when reporting if it is useful to the activist her or himself. It has been
noted that in actual practice, it may be difficult to categorize conduct in this way.

C. The Government’s Obligations under the Covenant

Many critics argue that social rights are vague, lack judicially enforceable content and are merely
legislative aspirations rather than legal rights. The Committee and academics have struggled
against thisview to give the admittedly general wording of the Covenant an interpretation which
may giveriseto legal obligations that may be applied with some consistency and in predictable
ways. This section summarizes those developments in plain language that non-lawyers can
understand and use in their reports.

1. Progressive Obligations

A progressive obligation under the Covenant is an obligation to implement the right over time, to
the maximum of available resources. It isacommonly made observation that the infrastructure
necessary to implement al of therightsin the Covenant cannot be established overnight. However
States Partiesmay not delay theimplementation of theright indefinitely. The Committee addresses
thisissue in General Comment No.3.

[ T] he fact that realization over time, or in other words progressively, is foreseen
under the Covenant should not be misinter preted as depriving the obligation of all
meaningful content. It ison the one hand a necessary flexibility device, reflecting
therealities of thereal world and the difficultiesinvolved for any country in ensuring

% Theobligations to facilitate and provide are introduced in General Comment Nos. 12 & 13, and the obligation
to promote isintroduced in General Comment No. 14. The Committee notesin General Comment No. 14 that
the obligation to promote is justified in the case of the right to health due to its fundamental importance. Itis
doubtful that this justification would apply any less to other rights under the Covenant. In General Comment
No. 15, para. 25, the obligation to provide is reaffirmed vis-a-vis the right to water.

% See C. Scott and P. Macklem, “Constitutional Ropes of Sand or Justiciable Guarantees? Socia Rightsin the
New South African Constitution” (1992) 141:1 University of Penn. Law Review. 1 at 46-72 (comparing positive
and negative rights) and 72-85 (examining the obligations to respect, protect and fulfil social rights).

% Seefor example, General Comment No. 7 on Forced Evictions, para. 9. “However, in view of the nature of the
practice of forced evictions, the reference in article 2.1 to progressive achievement based on the availability of
resources will rarely berelevant. The State itself must refrain from forced evictions and ensure that the law is
enforced against itsagents or third partieswho carry out forced evictions.” [emphasisadded]. Theterms*refrain’
and ‘ensure’ are perfectly synonymouswith ‘respect’ and ‘ protect’.
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full realization of economic, social and cultural rights. On the other hand, the
phrase must be read in the light of the overall objective, indeed the raison d’ étre,
of the Covenant, whichisto establish clear obligationsfor SatesPartiesin respect
of the full realization of the rights in question. It thus imposes an obligation to
move as expeditiously and effectively as possible toward that goal .*®

Thusit is crucia to note that while all the aspects of the right will take time to realise fully, the
State must begin to implement the right immediately. A careful reading of General Comment
No.3 reveals that a government is required to do at least three concrete things to implement its
obligations progressively. First, it must take specific steps, and cannot do nothing. Second, the
steps must be ‘expeditious’ and ‘effective’. Third, the steps must be “ deliberate, concrete and
targeted as clearly as possible...” 1% These requirements are supported by text of the Covenant,
which specifies that States Parties shall realise therights“by all appropriate means’. Part of this
requirement is that States Parties adopt national plans of action which set forth long-term plans
and policies for implementing the right(s). Plans of action are discussed further below.

To put this information more practically, one may consider the following interpretation of the
progressive obligation to implement all of the Covenant’srights. The government must take steps
that are (a) anecessary stage of along term plan, (b) asubstantial contribution (i.e. not of negligible
impact), (c) clearly targeted and (d) expeditious (i.e. do not take an unreasonable amount of time
to effect results). Thelong term planitself must striveto implement thefull scope of the entitlement
envisaged by theright. Thisfull entitlement is described in the chapters of this manual pertaining
to each right. It should be noted that by showing that a governmental programme does not meet
these criteria, it isin non-compliance with the Covenant. So in thisway, one may point out non-
compliance with progressive obligations without even considering resource constraints. One
may try to show that agovernment failed to protect and fulfil the right becauseit failed to create a
coherent strategy, misspent itsfunds, or acted in bad faith when implementing the supposed remedial
programme.

A final point about progressive obligationsisthat they impose equally onerousobligationsonrich
countries. Since the obligation is to promote the rights to the maximum of available resources,
rich countries must also spend heavily to respect, protect and fulfil the rights of the peopleliving
ontheir territory. The Committee’s 1998 Concluding Observations on Canadademonstrate clearly
how ardatively affluent country can befound clearly to violateitsobligations under the Covenant.®

2. Immediate Obligations

There is no perfectly clear dividing line between progressive and immediate obligations.’® It is
clear from the foregoing that progressive obligations must be acted on immediately, and thus
contain sub-obligations that are of immediate effect. The difference between a progressive

10 Para. 9.

11 General Comment No. 3, para.2. All of these points are repeated with emphasisin General Comments No. 12 at
para. 14; No. 13 at paras. 43 - 44; and No. 14 at paras. 30-31.

102 (1998) UN Doc. E/C.12/1/Add.31.
103 Immediate obligations are discussed in General Comments No. 3 at paras. 1-2; No.12, at para. 16; No. 13, at
para. 47; and No. 14 at para. 30.
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obligation and animmediate obligation appearsto bethat al of the elements of aspecificimmediate
obligation must be realised at once or as a matter of first priority. For example, if a State has an
immediate obligation to adopt a plan of action for primary education, merely commencing the
plan will not suffice. It must adopt acompleted one. If it does not, it violates the Covenant. If it
has aprogressive obligation to adopt aplan of action for higher education, commencing the plans
implementation in an expeditious manner will suffice. Other examples of immediate obligations
include the obligation to take steps under the Covenant,*™ to guarantee all of the rights on a non-
discriminatory basis,® to monitor the housing rights situation,’® and to adopt a national plan of
action in respect of certain rights.’” If any of the elements of an immediate obligation are not
present within areasonably short period of time,'% the government isin automatic non-compliance.
It isfor this reason that immediate obligations must be defined precisely. When the Committee
identifiesan immediate obligation, it is stating that resource constraints are not an excuse for non-
implementation.

Immediate obligationsare similar to ‘ core obligations,” which are discussed bel ow, so far asresource
constraints are concerned. However ‘ core obligations' pertain to the minimum essential levels of
resources required under each right. Immediate obligations do not necessarily need to concern
those core needs, and in fact do not in any of the examples given above. Another difference
betweenthemisthat ‘ coreobligations' can, ultimately, beleft unfulfilledif the State can demonstrate
that every effort was made to secure them. Immediate obligations are usualy so specific, and
bureaucratic, that they are rarely the kinds of obligations that involve an insupportable expense.

3. Core Obligations

The Committee realised rather early that States were denying the realisation of basic social rights
on the pretext that the obligations were merely progressive. The formation of a more robust
interpretation of ‘progressive obligations' as given above was one part of the strategy in dealing
with that argument. But that alone was not sufficient to deal with severely aggravated situations
in which people died from preventable diseases, children starved, or people were left to sleep
under the hostile open skies. The Committee thus devel oped theideathat the State has aheightened
obligation to protect and provide the minimum essential levels of resources required for each
right.1°

[T]he Committee is of the view that a minimum core obligation to unsure the
satisfaction of, at the very least, minimum essential levels of each of therightsis
incumbent upon every Sate Party. Thus, for example, a Sate Party in which any
significant number of individuals is deprived of essential foodstuffs, of essential
primary health care, of basic shelter and housing, or of the most basic forms of
educationis, primafacie, failing to dischargeitsobligations under the Covenant....
In order for a Sate Party to be able to attribute its failure to meet at least its

104 General Comment No. 3, para. 2.
105 General Comment No. 3, para. 1.
106 General Comment No. 4, para. 13.

07 For housing, see General Comment No. 4, para. 12; for food, see General Comment No. 12 at para. 21; for
education, see General Comment No. 13 at para. 52; for health, see General Comment No. 14 at para. 53.

108 Thisisthelanguage used for the obligation ‘to take steps’ in para. 2 of General Comment No. 3.

109 The actual wording used by the Committeeis‘minimum essential levelsof eachright’.
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minimum core obligationsto a lack of available resourcesit must demonstrate that
every effort has been made to use all resources that are at its disposition in an
effort to satisfy, as a matter of priority, those minimum obligations.*'°

Therefore, the practical differenceisthat failureto provide these minimum essential levels means
that the State is prima facie failing to discharge its obligations. This means that the State, rather
than the activist or Committee, must prove why it does not have sufficient resources. A second
aspect isthat the State has an apparently heightened responsibility to care for these rightsin such
situations. Rather than merely take ‘appropriate’ or ‘expeditious’ steps, it must demonstrate that
“...every effort has been madeto use all resourcesthat are at its disposition in an effort to satisfy,
as amatter of priority, those minimum obligations.”** So, in the result, the two main differences
between core obligations and progressive obligationsisthat core obligationsinvolve (1) the State
having the burden of proving resource constraints,'? and (2) a more intense State obligation to
protect and fulfil the right, and thus less deference to the State's discretion in choosing the means
of implementation.

As apractical matter, however, it is advisable for activists to develop arguments about resource
constraints anyway. Whether or not the burden is on the State, it will always argue that it did not
havetheresourcesto implement theright. The Committee haslittletimeto do anin-depth analysis
of the State’s budgetary allocations, and so it isnot well positioned to reject the State’s arguments
inthisregard. Therefore, activists should provide those rebuttals. 1n doing so, they may exploit
the more intense obligation involved. This could mean showing that the government did either
nothing, very little, or ignored plausible options and thus did not make ‘ every effort’.

A dlight wrinkle to this explanation is that the Committee states in General Comment No.14 that
“...aState Party cannot, under any circumstances whatsoever, justify its non-compliance with the
core obligations set out in paragraph 43 above, which are non-derogable.”** It thus claims that

10 General Comment No. 3, para. 10.
1 General Comment No. 3, para. 10.

1z Another way of putting ‘burden of proof’ in this caseis ‘presumption of guilt’. See Craven, supra note 95 at
142-144. Craven showsthat the Committeeclearly did not intend to establish apresumption of guilt by introducing
the concept of core obligations. Craven argues, however, that the doctrine must be read as establishing a
presumption of guilt independent of resource considerations. He argues that otherwise it makes no sense to
speak of prima facieviolations. | agree with Craven’sreasoning and conclusion, but will employ the commonly
used words‘ burden of proof’. In General Comment No. 12, para. 17, the Committee confirms such an approach:
“A state claiming that it is unable to carry out its obligation for reasons beyond its control therefore has the
burden of proving that thisisthe case...” [emphasis added]. The reason Craven may have avoided speaking of
‘burdens’ is that the role of the Committee is not strictly adjudicative. That is, it does not formally decide
between two parties, however much it may do so in practice. Thusit is not clear from whom the burden is
supposed to shift. It seems implicit that it is from the Committee or the NGO, though it is not clear at the
institutional level that the Committee has the role of trying to prove that violations have occurred. Were the
Committee to adopt a complaints procedure, this method would become more sound. Alternatively, Bruce
Porter would argue that the State should always bear the responsibility of demonstrating why resource constraints
inhibit the realisation of Covenant rights. Thisinterpretation issupported in General Comment No. 14, para. 47,
and makes sense granted the State’'srole isthat of presenting reports on the progress made in implementing the
rights. Telephone interview, 22 January, 2002.
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resource constraints may never be an excuse for failing to implement some core obligations.
While perhaps useful, such an interpretation may be incompatible with the text of Art.2(1), which
stipulates categorically that the obligations are linked to the maximum of available resources. It
also disregardsthe doctrinal method of dealing with core obligations proposed in General Comment
No.3 and used thereafter. Moreover, the Committee placesthisremark in the section pertaining to
violations (rather than core obligations), gives no mention of breaking with its own past
jurisprudence, and leaves open such acategorical interpretation that the claim may beinconsi stent
with the limitations clause of the Covenant (Art.4). It thus remains unclear how strongly the
Committee intended the statement to be read. The Committee may have meant that all of the core
obligationsin paragraph 43in particular areimmediate obligations, and thus not subject to resource
constraints. Thisisconsistent with why paragraph 44, aso containing core obligations, but those
which are more resource dependent, 4 is not |abelled as non-derogable. Thusitispossibleto read
the Committee’scomment to be that some but not al core obligations may beimmediate obligations
and thus not dependent on available resources. Should it choose to adopt the stance that all core
obligations are non-derogable, it may give rise to legitimate criticism. In practice, the matter
should have little impact on the task of writing reports.

4. @&/iolationsi

Theword ‘violation’ isacommon expression used in human rights discourse. It has at least two
different connotations. Oneisthat aviolationisan interferencewith aliberty of some sort. Under
public international law, for example, one State violates another State’s borders when it crosses
them without permission. The State violates an individual’s liberty when it arrests him without
cause. Another connotation isthat aviolation is abreach of arule. One may violate alaw or an
oath by not obeying it.

There arethree distinct waysin which we speak of violations of rightsunder the Covenant. Thefirst
use of ‘violation’ under the Covenant is non-compliance with therules. Inthe Limburg Principles, a
group of academic experts declared that “[a] failure by a State Party to comply with an obligation
contained inthe Covenant is, under international law, aviolation of the Covenant.”**> Thisconception
refersto the second of the connotations explored above. Thiskind of violation can happen through
acts of commission (i.e. active interferences with rights) and acts of omission (i.e. neglecting to do
what it ought to do)."® This notion is expansive and encompasses the next two meanings.

13 Para. 47. ‘Non-derogable’ meansthat they may not be taken away under any circumstances, including times of
emergency, war or outbreak. Classic examples are torture and arbitrary execution. ‘Derogable’ rights, by
contrast, may bewaived in emergencies. Sointhe case of anational emergency, states may lawfully restrict the
right to a trial within a reasonable amount of time, or the right to vote. . See R. Higgins, “Derogations under
Human Rights Treaties” (1976-77) 48 British Yearbook of International Law 281. See also the International
Covenant on Civil and Palitical Rights, Art. 4 of which isa‘derogations’ clause. Art. 4(2) enumerates certain
rights that may not be derogated from under any circumstances.

14 The Committee callsthe obligationsin para. 44 ‘ of comparablepriority’. Thisauthor interprets such acomment,
in light of the arguments presented here, as meaning that they are also core obligations. There is no other
appropriate conceptual category for them, and they are listed under the sub-heading of ‘ Core Obligations'.

85 Para. 70 of “The Limburg Principles on the Implementation of the International Covenant on Economic, Social
and Cultural Rights’, UN Doc. E/CN.4/1987/17, Annex. Reprinted in (1987) 9 Human Rights Quarterly 123, at
para. 70.

16 Extensive examples are given in Maastricht Guidelines, supra note 95 at paras. 14-15. Thiswasthe follow up
conference to the Limburg conference a decade earlier, and was attended mainly by academic experts.



A second way that the word ‘violation’ can be used is when there is an active State interference
with aright protected by the Covenant. Exampleswould include anAct to Prevent Unionization,*’
forced evictions,™*® genital ‘mutilation’,*° corrupt mismanagement of social funds,*® etc. The
third way of speaking of violations under the Covenant was proposed in ahighly influential article
written by Audrey Chapman. 2! She declared that a violation occurs when a State failsto fulfil
the minimum core obligation of any given right.*?? In General Comment No.12 on the right to
food, the Committee adopted this wording. It states that “[v]iolations of the Covenant occur
when a State fails to ensure the satisfaction of, at the very least, the minimum essential level
required to be free from hunger.”*?® It did not use the term ‘violation’ to refer to other aspects of
non-compliance with the Covenant, and thus seemed to imply that the term wasto be used in this
particular sense only. However in General Comments No.13 and 14, the Committeereturnsto the
original sense of violations being any form of non-compliance with obligations under the Covenant,
and confirmsthat this third kind of ‘violation’ is merely a species of the first.'2

5. Retrogressive Measures

A retrogressive measure is any action or measure taken by the government that has the effect of
removing or rolling back legislation or institutions previously used to safeguard aright. Examples
would include adecision to eliminate arental board or adrastic reduction in welfare rates without
accompanying compensatory measures. The most common example of aretrogressive measureis
simply to cut a budget allocation for a social sector. In the result, bureaucrats are often left to
decide what to cut, and claim that they had no other choice but to do so with that year’s funding.
This areais a particularly acute concern at the moment, because of loan conditions imposed by
organisation such as the IMF and World Bank, and presumably because of the new hazards that
will arise once markets are deregul ated according to the standards set out in the WTO Agreement.

17 See the 1998 Concluding Observations on Canada, supra note 102 at para. 31.
18 See the Chapter X on ‘ The Right to Adequate Housing'.

19 Asinthe case of Mali. SeeA. Chapman, “A ‘Violations Approach’ for Monitoring the International Covenant
on Economic, Social and Cultural Rights’ (1996) 18 Human Rights Quarterly 23 at 52. Thereissome debate as
towhether theword ‘ mutilation’ isappropriate. Initsplace, onemay refer to female circumcision, and determine
on the facts of each situation whether the practice in question viol ates the rights of women.

120 Asin the case of Kenya. See Chapman, ibid. at 51.

121 Chapman, supra note 119 at 42-46.

122 1hid. at 42-46; see a'so Maastricht Guidelines, supra note 95 at para. 9.
122 Para. 17.

124 See General Comment No. 13, paras. 58-59; General Comment No. 14, paras. 46-52. There are extensive examples
givenin both. The Committee also suggests, in General Comment No. 14, para. 47, that any form of inability to
comply with Covenant obligations engages a burden upon the State to demonstrate resource scarcity. | believe
this comment may be confused, because Art. 2(1) renders compliance itself dependent on resource availability.
Thus one cannot say that a State is not complying with its obligation to realise a right unless it has available
resourcesremaining. The Committee may have meant that any form of non-enjoyment of aright putsthe burden
onthe Statetojustify thesituation. Whilethisismore consistent with Art. 2(1), itisaconsiderable and unexplained
expansion of the* core content’ doctrine asexplained in General Comment No. 3. Thispoint may be of insufficient
practical interest for afull discussion in this Manual.
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Once aretrogressive measure is taken, the State’s obligation is very similar to the duty to fulfil
minimum core obligations.

If any deliberately retrogressive measures are taken, the Sate Party hasthe burden
of proving that they have been introduced after the most careful consideration of
all alternatives and that they are duly justified by reference to the totality of the
rights provided for in the Covenant in the context of the full use of the Sate Party’s
maximum availabl e resources.?®

Therefore when a retrogressive measure is introduced, the State has the burden of showing that
(2) all alternatives were carefully considered, (2) the measure was justified by reference to the
rightsin the Covenant and (3) the choice reflects the optimal use of available resources.

6. Specific Means of Implementing the Rights

The Covenant states that the rights are to be implemented “...by all appropriate means..” The
word “means’ has been elaborated,'?® and is now understood to include some specific categories.
The categories are not exhaustive, but rather illustrate the kinds of things the government should
be doing to implement ESC rights.

1.
2.

Legidative: The enactment of legislation designed to implement ESC rights.

Administrative: For example making sure that the various government bodies, such as
social security agencies, hospitals, agricultural bureaus, and regulatory commissions
respect the rights when they deal with people;

Judicial: For example, recognizing, either within or through the adjustment of domestic
law, the importance of economic and social rights by the provision of judicial remedies
for violations of them.**

Economic: For example, adopting economic policies, such asexchange rates, minimum-
wage provisions and protections in trading agreements and privatization of public
Services.

Social: For example, the adoption of public holidays, funding community centres,
adoption of social security legidation, and possibly support for civil society organizations
that monitor and assist the realization of the rights.

Educational: For example, the dissemination of the information required by peoplein
order for them to vindicate their rights (e.g. legal literacy for agricultural workers),
education of children, and public education in general.

125 General Comment No. 14, para. 32. Theideawas introduced in General Comment No. 3, para. 9.

126 See Limburg Principles, supra note 115 at paras. 16-20.

127 A judicial remedy is provided when a complainant (anyone making a complaint before the court) brings an
actionto ensurethat hisor her right isrespected, protected and fulfilled by the government, and the Court either
(1) restricts someone from doing something (injunction), (2) compels specific performance, (3) awards monetary
compensation (damages) or (4) gives asymbolic declaration that aright has been violated (declaration).
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Activists have made it clear that the enactment of legislation will not be sufficient alone, but that
it must be supported by policies and training.

7. National Plans of Action
A national plan of action (sometimes called national strategy) is a specific time-bound plan to
ensure the full realisation of acertain right. Each State Party to the Covenant isrequired to adopt
anational plan of action in respect of each right under the Covenant.’® These plans must include
the following items, which are derived from General Comment No.14:
1. Objectives of the strategy (para.53);
2. Policiesfor implementing it (para.53);

3. ldentification of resourcesfor implementing the plan and cost effective means of using
them (para.53);

4. Indicators for monitoring the enjoyment of the right in question (paras.57-58);
5. Specific benchmarks asindividual goals of achievement (paras.57-58);

6. Consultationwith civil society (which includesthe NGO community, therights holders
themselves, academic experts, the private sector and international organisations)
(paras.54 & 56);

7. Addressthe problem of discrimination (para.54);

8. Consider framework legislation for implementing the right (para.56);

9. Remediesfor the non-enjoyment of the right; (paras.59-62); and

10. Provide areasonable time-line for its implementation. (para.56).1%
Whilethislistisfairly straightforward, some explanation of theroles of indicators and benchmarks
iswarranted. Indicators are numerical indicia of factors related to the enjoyment of aright. For
example, ahealth indicator would be infant mortality, life expectancy or immunization rates. An
education indicator would be enrolment rates, literacy rates, etc. The Committee makes it clear

that the formulation of indicatorsfor the various el ements of each right isimperativeif the Stateis
to monitor the situation properly. Their design is thus an immediate obligation.

Benchmarks are goals or standards of achievement.’®* For example, a benchmark for education
would be an improvement to a 90 percent literacy rate. A benchmark for the right to water could

128 General Comment No. 1, para. 4.
129 This obligation is derived from the definition of a housing strategy, as discussed in Chapter X1, Section B.4.

130 See P. Alston, “Development of Policy, Plans and Legislation to Protect and Promote ESC Rights” in Circle of
Rights: Economic, Social and Cultural Rights Activism (Washington: International Human Rights Internship
Program/Asian Forum for Human Rights and Development, 2000) 407 at 409-411, where he discusses the
experience in South Africain particular.
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National Plans of Action in South Africa

The following is an excerpt from Circle of Rights, at p.410.

“South Africa was faced with the challenge of translating the ESC rights provisions included
inits Constitution to national plans designed to further thoserights. One of the areas addressed
has been water: the right of access to sufficient water is enshrined in section 27 of the
Congtitution. Tothisend, the Department of Water Affairsintroduced |egislation that recognizes
and providesamore detailed definition of the constitutional right to water. The Water Services
Act (1997) defines the right of access to a basic water supply as “the prescribed minimum
standard of water supply services necessary for the reliable supply of sufficient quantity and
quality of water to households, including informal households, to support life and personal
hygiene.” This definition is further elaborated on in its policy documents, which identify the
following six elements of a basic water supply: quantity, cartage, availability, assurance of
supply, quality and upgradability. (A definition isalso provided for basic sanitation).

[ T]he department quantified the minimum level of water supply at 25 litres per person per day.
It also agreed that the water must be available within 200 meters of the dwelling, the flow rate
from the outlet should be no lessthan 10 litres per minute and the water supply should provide
water security for the community. This means that “raw water” should be available for 98
percent of the time, and the operation and maintenance of the system should be effective.
Finally, a guide was developed in conjunction with the Department of Health containing the
minimum health standards for the assessment of the quality of water supplies.

The Department of Water Affairs set itself amedium-termtarget [i.e. abenchmark] of supplying
50-60 litres of water per person per day (based on WHO guidelines), and along-term target of
full services and house connections for al. In addition, the new water legislation provides a
framework for the equitable and sustainable use, management and conservation of water
resources. The Minister must establish a national water resource strategy after consultation
withthesociety at large, and local authoritiesare obliged to adopt aWater Services Devel opment
Plan for the progressive implementation and improvement of the delivery of water services
over afive-year period.”

Source: P. Alston, Circle of Rights, 407 at 410.

include the distance of water source from house (e.g. 200 metres), flow rate from the tap (e.g. 5
litres per minute). A benchmark for the right to housing could be percentage of houses built with
structurally sound materials, percentage of households with access to sewage, running water and
electricity etc. Benchmarks may beinterim goals, and thus do not need to be set at the rate of full
enjoyment of the right in question.

There are more specific obligations related to certain of the rights, and these are discussed below
in the chapters pertaining to them.
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8. International Obligations

The Committee has given this subject recent attention. Thetextual source of the obligationisArt.
2(1), which requires States to take steps, individually and through international cooperation, to
realize therights. The Committee created a section of General Comment No.14 devoted to this
areaof obligations, and followed suit in General Comment No.15. Thisconcern hastaken several
forms. Generally, the Committee callsupon Statesto refrain from actionsthat interferedirectly or
indirectly with the enjoyment of the rights in other countries. Examples would include harmful
embargoes™! and conclusion of damaging international trade agreements or debt service conditions
(whether hilateral or through a multilateral agency).** States also have the duty to protect people
in other countries from the harmful activities of transnational private actors based in their
jurisdiction. This may include raids by paramilitary or guerrilla squads, or the more widespread
concern of transnational corporate activity.™*® States are further called upon to ensure that their
actions as members of international organizations respect, protect and fulfil Covenant rights.***

The more difficult issue is whether there is an obligation to provide aid. In General Comment
No.15, the Committee saysthat whereresourcesare available, States” ...should facilitaterealisation
of theright to water in other countries....”** In General Comment No.14 it writesthat States must
cooperate to provide disaster relief.’** However Craven points out that during the drafting of Art.
2(1), theideathat States could claim assistance asalegal right wasrejected by general consensus.*®
Most commentators would likely agree that the Committee is not bound by the drafters’ intent,
thoughitisrelevant. Moreover thereis subsequent practicein Concluding Observationsand General
Comments that States are not free to do nothing. In practice, activists from richer countries may
point to the level of aid by reference to the UN target of 0.7 percent of GDP, afigure only atiny
number of Statesnow meet. Yetitislikely that most activistsfrom such countrieswill be pressing
the government to spend more at home rather than abroad, which highlightsthe difficult dilemma
that this type of obligation engenders. However, this is a problem that international NGOs and
other UN agencies can raise.

D. Assessing the Availability of Resources

Assessing theavailability of resourcesis perhapsthe singlemost difficult part of finding aviolation
of the Covenant. It has been indicated above that it is not always necessary to show that lack of
resourcesisafactor when demonstrating violations. However, it is often necessary for showing a
violation of aprogressive obligation, and it isawaysextremely useful to show that the government’s
spending priorities were not what they should have been.

181 See General Comment No. 8in general, and General Comment No. 14 at para. 41, and General Comment No. 15
at para. 32.

132 See General Comment No. 14 at para. 39; General Comment No. 15 at para. 35: “ Agreements concerning trade
liberalization should not curtail or inhibit acountry’s capacity to ensurethefull realization of theright to water.”

133 See General Comment No. 14 at para. 39, for an oblique reference, and General Comment No.15 at para. 33,
where companies are singled out as a concern.

13 See Statement of the Committee on Economic, Social and Cultural Rightsto the Third Ministerial Conference of
the World Trade Organization, (1999), UN Doc: E/C.12/1999/9.

155 Para. 34; see al'so General Comment No. 14 at para. 40.
1% Para. 40.
187 Craven, supra note 95 at 147, and generally at 144-150.
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The basic obligation in Art.2(1) is to take steps to implement the rights to “the maximum of
available resources’. First, we will examine what constitutes resources. Second, we will look at
how to talk about availability. Lastly, someideasfor practical budget analysiswill be discussed.

1. éResourcesi

Theterm ‘resources was meant to be understood broadly. Robert E. Robertson proposed grouping
resources into five categories. This provides a helpful way of conceptualising the factors
governments may deploy.**®

1. Financial Resources: Government revenue and loans, whether given directly to people
or invested by the state into items that are may be used to implement the rights. It is
crucial to recognise that these resources include foreign aid.**

2. Natural Resour ces: Accessto natural resources can be moreimportant to rural dwellers
than monetary transfers. The provision of land, seeds and access to water may be
important resources that can be provided at minor cost.

3. Human Resources: This would include paid and unpaid work. The mobilisation of
volunteer potential and cooperation with civil society groups to provide the required
information and expertise for implementing the rights can be an important and oft
neglected category. For instance, bureaucratic intransigence may prevent government
from cooperating with community groups, thus duplicating costly research or neglecting
available informational sources. Another important areais adequate training, which is
denied to many groups, and in particular to teachers.

4. Technology: Theroleof technology in many areas such ashousing construction, farming,
communications and medicine plays a fundamental role in promoting human welfare,
and thus the rights under the Covenant.

5. Information: People such as teachers, health workers, trade unionists and community
groups need adequate information about the state of laws, new approaches to their
work, and how certain essential legal mechanisms work in order to employ the means
that are already technically at their disposal.

These categories highlight what the government ought to and is capable of drawing upon. They
also provide auseful checklist for activists when considering whether the government has used all
of the means at its disposal.

2. AAvailablei

The single most difficult aspect of the Covenant is determining what are ‘available’ resources.
Thereareat |east two approachesto discussavailability of resourcesin the context of the Covenant.
Thefirstisthe ‘micro-approach.’” Thisinvolves examining the availability of resourcesin avery
particular and isolated context. For example, if the State closesaschool in aparticular community,

1% R. E. Robertson, “Measuring State Compliance with the Obligation to Devotethe “ Maximum Avail able Resources”
to Realizing Economic, Social and Cultural Rights’ (1994) 16 Human Rights Quarterly 693 at 695-697.

1% Craven, supra note 95 at 138.

50



it may be possible to show that there are available resources within that very areathat could have
been used to prevent the closure. Another example is to demonstrate how the particular right in
guestion could be fulfilled with very little cost in that particular context. In the Canadian case of
Eldrige,** the government of a province in Canada was ordered by the Supreme Court to offer
interpreting servicesfor the deaf, partly because the additional expense in that situation was very
low when weighed against the loss of the right (CND$ 150,000, or, 0.0025% of the provincial
health budget). This kind of micro-level availability analysis will often be much easier for most
human rights activists. It will also be much easier for the Committee to find a breach of an
obligation with such clear and compelling evidence. Experience showsthat it is best to provide
whatever evidence seems most compelling.

The second approach to discussing availability of resourcesisthe‘macro approach’. Inthiscase,
the analysis pertainsto the economy asawhole, rather than anisolated part of it. Thereareat least
two different waysto examine the economy under the macro approach. Thefirst way isto analyse
the government’s budgetary allocations on the items protected under the Covenant. One would
need to assess (1) the amount spent on each item, (see section D.3 below) (2) calculate thisas a
percentage of the whole, and (3) compare it with other items on the budget (e.g. debt service,
defence spending, subsidies). Thiscomparison can allow criticism of misplaced priorities. While
it involves reading the budget carefully, the calculations are fairly simple. The limitation of this
approach isthat oneisrestricted to the amount set in the national budget. One can only criticize
how the pieisdivided up, not how large the pieis.

The second macro approach, and the far more difficult one, is to question the way in which the
economy isrun. Thisisasking how largethe pie (national budget) should be. Thiswould include
guestioning the regulation of private markets, land holding laws, import restrictions, taxation
rates, the granting of subsidies, foreign ownership laws and so on. Thisisan extremely difficult
and politicised kind of analysis, but one worth making in today’s rapidly globalising world. The
person that undertakes this analysis should, where possible, have economics training. Although
this is not absolutely necessary, this will help the conclusions gain legitimacy. It should be
emphasised, however, that this kind of analysisis not necessary for reporting to the Committee.
Some may even believe that it threatens the legitimacy of the process by making it too political.

Experience has shown that the Committee is very reluctant to engage even in the first kind of
macro anaysis,'* |et lonethe second. However, there have been remarks about seeking to improve
this area of itswork, *#? and activists would make useful aliesin this project.

3. Budget Analysis

It is necessary to emphasise that budget analysis should never be an obstacle to submitting a
report. In fact, the majority probably do not contain such an analysis. However, it isaways a
useful tool toincludein an alternativereport. The very examination of abudget isauseful tool for
domestic political action as well. Therefore, those activists with the time and know-how for
analysis may wish to give serious thought to conducting one. Understanding a budget analysis

140 See Eldridge v. British Columbia (A.G), [1997] 3 S.C.R. 624. Supreme Court of Canada decisions, along with
other Canadian jurisprudence, are available on akeyword-searchabl e free database at www.lexum.umontreal.ca.

141 Craven, supra note 95 at 137.
1“2 |pid.
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involves considering how one examines the budget, and what one is looking for. Therefore this
section is divided into technical analysis and substantive analysis.

a) Technical Analysis

Maria Socorro |. Diokno wrote a very useful paper on this topic: “A Rights-Based Approach to
Budget Analysis’.** The paper outlines the following four steps for getting started on a budget

anaysis:

1.

3.
4.

Learn how the budget is prepared, and identify the key playersin the process. Secure a
copy of the budget law and guidelines on preparation.

Become familiar with the terms used in the budget. Using an accounting dictionary or
consulting with expertsis helpful.

Learn how to read the budget.
Analyse the State's devel opment plans.

A very useful list of guidelines is also proposed by the Indian organisation called Developing
Initiativesfor Social and HumanAction (DISHA), which has several years of social-based budget
anaysis. It recommends the following:

1
2
3.
4

When interpreting data, usejudgment based on experience, subject studiesor new learning;
Test each hypothesis through an analysis of data;
Bring in people from many disciplinesto review the anaysis;

Review current and possibly new or innovative uses of dataor findings, such asarticles,
new accounts, views or fact sheets;

Use skilled analysis to focus on unusual patterns or trends over time, sectors or
constituencies;

Conduct brainstorming sessionsto generate new ideas for ways of looking at findings;
Identify and use established standards of comparison; and

Think of direct action, follow-up collective or legal action, and analyse or interpret data
that can lead to or support such action.

One unique aspect of analysing budgets within the context of the Covenant, isto match up budget
alocations with the listed rights. Diokno gives a very helpful categorisation of relevant State
expenditures;#

143 The paper has not yet been issued as astand alone publication, but is available from the Asian Forum for Human
Rights and Devel opment, at www.forumasia.org.

44 Diokno, ibid. at 12.
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Item Budget Allocations

Education Education department or ministry’s budget, portions of budget of the
department or ministry of social welfare, public works (school buildings)
and other related expenditures.

Food Departments and ministries dealing with land issues, agriculture, animal
husbandry, nutrition, portions of public worksand highways (farm-to-market
roads, irrigation projects etc.), portions of environmental budget
(conservation, marine management etc.), portions of the trade and industry
budget (Pricing, consumer protection etc.) and other related items (food
stamps, poverty alleviation funds, social development projects etc.)

Health Health department or ministry’s budget, portions of social welfare budget,
environmental budget (waste control, sewage etc.), portion of public works
budget (construction of sanitation facilities, water pipes etc.) and related
items (population control, etc.)

Housing Budgets of all agencies, departments or ministries tasked with housing
issues, portions of social welfare and public works budgets.

Social Security | Social welfare budget, agencies that provide income-maintenance or
income-support schemes, and other related items.

Obstructive Those that, on their face, inhibit the realisation of the rights

allocations (e.g. subsidies to tobacco companies).

National Budget for ministry or department of national defence, law enforcement
Defense and and police, and portions that related to national defence
Security (e.g. intelligence funds etc).

Debt Service Generally a separate category in the budget.

Other Executivg Allocationsfor official State expenses incurred for
Functions administrative purposes.

Thereisalso avery helpful resource available for those who wish to undertake a thorough budget
analysis, A Guidefor Budget Work for NGOs, availablefreely over the Internet from the Center on
Budget Policy and Priorities, in Washington D.C.1*® Although the guideisnot designed exclusively
for activists that report to the Committee on Economic, Social and Cultural Rights, itswisdom is
perfectly suitable for this kind of work.

b) Substantive Analysis

Some international organisations have developed concrete figures for indicating what level of
socia spending isdesirable. For example, the World Health Organisation (WHO) has set aglobal
target to encourage States to spend at least 5% of their Gross National Product (GNP) on health
expenditures. A more general figure is the United Nations Development Programme (UNDP)
recommendation that States devote at least 5% of Gross National Product or 20% of the national

145 http://internati onal budget.org/resources/quide
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budget on what it calls “ human priority spending’.* This exampleis supported by the 1995 UN
World Summit for Social Development and its*20/20" initiative. That initiative recommends that
developed nations insure that 20% of their foreign aid budgets are allocated to human priority
spending, while devel oping nations devote 20% of their national budgets.'*

Another common technique for substantive analysis is to compare allocations or percentages of
budgets on social spending with those of another country at asimilar level of economic development.
It is particularly useful to use charts that compare visually different factors such as GDP per
capita, health indicators, wage rates etc.

Yet another trend to look for in a budget analysis is social spending cutbacks. These are
‘retrogressive measures' under the Covenant, and thusthey involve ahigh degree of responsibility
under the Covenant. Similarly, the State must accord some priority to vulnerable groupsin its
budget. Thusactivistscan look to see whether the vulnerabl e groups discussed in Chapter X1V of
this manual receive any consideration in the budget.

In practice, the Committee has employed, among others, the following tacticsto assess avail ability:

1. Percentage of government expenditure in the relevant area as a percentage of total
expenditures;

2. Increases of spending on factors such as defence;
3. Comparisons between defence expenditures and social services;
4. Comparisons with other countries at similar levels of economic development.*#

Beyond this, another approach has been suggested by Robertson. He argues that the government
could be obliged to estimate how much money would be necessary to realise the ICESCR rights,
and he adds that such a step is a pre-condition for the realisation of the rights themselves. One
may also argue that this ‘estimate’ falls clearly into the category of ‘taking steps’, which is an
immediate obligation under the Covenant. Once this estimate is made, the government can be
“...put through the process of justifying expenditures of comparable amounts on non-human rights
issues as opposed to those needed to solve its[human rights needs].” % Thusin thisway, one can
usetheimmediate obligationsunder the Covenant to give greater clarity to theissueof ‘availability’.

E. Conclusion

It isuseful to recall the most important points discussed in thisadmittedly difficult chapter. First,
socia rightsinvolve progressive obligations, but theseinclude very concrete steps. Itisnot difficult
to show that a government has not complied with its progressive obligations to take concrete,
effective and expeditious steps. Second, activists do not need to spend a great time dealing with

146 Both of these sources are from Diokno, supra note 143 at 10. ‘Human priority expenditures’ are defined as
“...expenditures on basic education, health, water family planning and nutrition.” See www.undp.org for more
information.

147 See Report of the World Summit for Social Development, (1995), UN Doc. A/CONF.166/9.
148 These four examples are drawn from Craven’s analysis of the Committee’s work, supra note 95 at 137.

149 Robertson, supra note 138 at 712.
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resource constraints when they address immediate obligations, violations of core obligations or
retrogressive measures. Third, there are very specific steps activists can take to get involved in
lobbying and designing anational plan of action for specific rights. The Covenant entitlesthemto
be apart of that process. Fourth, thereisadiversity of resources at the State’sdisposal. Financial
resources are only one of them. Fifth, the activist does not need to focus on budget analysis when
dealing with resource constraints. Shemay takethe‘ micro-level’ approach, and talk about specific
resources that should have been made available in a specific context. Finaly, for those brave
enough to venture into the budget analysis, you may be pleasantly surprised with how simple a
basic analysis turns out to be, and with how many excellent resources you will find to help you.
With these pointsin mind, it isnow best to turn to the chapter that deals with the right you wish to
address.
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V. The Right to Work (Article 6)

Article 6

1. The Sates Parties to the present Covenant recognize the right to work, which includes the
right of everyone to the opportunity to gain his living by work which he freely chooses or
accepts, and will take appropriate steps to safeguard this right.

2.  Thestepsto betaken by a Sate Party to the present Covenant to achieve thefull realization
of this right shall include technical and vocational guidance and training programmes,
policies and techniques to achieve steady economic, social and cultural development and
full and productive employment under conditions safeguarding fundamental political and
economic freedomsto the individual.

A. Introduction

Theright towork isconsidered aright of fundamental importancefor both intrinsic and instrumental
reasons. Itisof intrinsic importance because work isafundamental part of our daily life activity,
and istherefore an expression of our spirit and astrong determinant of our happiness.** Itisof an
instrumental value becauseit isthe main way in which we provide for our material well-being, as
well asthat of our family. Therefore the importance of work to human welfare is enormous, and
it is probably in recognition of thisfact that the right to work was made the very first substantive
article of the Covenant.

Article 6 consists of two paragraphs. Thefirst statesthe normative entitlement, or, theright itself.
The second describes the steps that are to be taken to fulfil the right. Paragraph 2 isin fact a
further elaboration of what steps are to be taken when one reads 6(1) in conjunction with the
general obligations article, 2(1).

This chapter clarifies the nature of the obligations under Art. 6, and then gives a checklist for
activists that are interested in reporting non-compliance. There are three important areas of
protection covered by Art. 6: (1) access to employment; (2) free choice of employment; and (3)
freedom from arbitrary dismissal.

B. Not a Guarantee of a Job

Theright to work is considered an easy target for critics of social rights. They claim that sinceit
IS preposterous to expect ademocratic government to give everyone ajob, particularly one of his
or her choice, the claim that they have aright thereto is empty and an example of the misuse of
rights language. However this point of view was taken well into account by the Commission on

1% See K. Marx, Philosophical and Economic Manuscripts of 1844, in D. J. Struik, ed., (New York: International
Publishers Co., 1964) “Estranged Labour”. Although Marx is often criticised for the subsegquent exploitation of
his theory of communism, his observations on the importance of work to one's psychological well-being are
illuminating. Hewrites“[L]abor, life-activity, productive lifeitself, appearsin thefirst place merely asameans
of satisfying aneed-the need to maintain physical existence. Yet the productivelifeisthelife of the species. It
islife-engendering life. Thewhole character of aspecies-its species character-iscontained in the character of its
life activity; and free, conscious activity is man’'s species character. Life appears only as a means to
life....Consciouslife activity distinguishes man immediately from animal life activity. [...] Itisjust in hiswork
upon the objective world, therefore, that man first really proves himself to be a species being. This production
ishisactive specieslife.”
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Human Rightswhen they drafted the ICESCR. It rejected the option of using thewords‘ guarantee
the right’ instead of ‘recognise the right’.*® This same approach has been upheld by the
Committee.*® The use of the word ‘recognise’ meant that the Commission viewed the right as
onethat must berealised progressively, rather than immediately, and as such it isto beinterpreted
through the lens of Art.2(1). This does not render the right meaningless. It rather means that
governments must take effective stepsto realise theright over time. Activistsarefreeto show that
governments are not complying with Art. 6(1) because they are not taking such steps, or that they
are in fact making the situation worse.

C. Access to Employment

The Covenant requiresfivetypes of State conduct that are related to access to employment: (1) to
strive for full employment, (2) to protect the opportunity to gain aliving by work, (3) to ensure
equal accesstowork, (4) to provide employment services, and (5) to provide occupational training
in the form of technical and vocational education. Some of these are very explicit requirements,
while others are logical extensions of Art.6.

1. Full Employment

Art.6(2) -” The stepsto betaken...shall include...policiesand techniquesto achieve. . full
and productive employment...”

Although the Covenant does not guarantee full employment, which is seen as a means for the
realisation of therights, Art.6(2) does oblige States Partiesto pursue policiestoward that end. The
Committee has stated that in order to comply with Art.6 and Art.2(1), States must provide both,
(1) an accurate evaluation of the present circumstances, and (2) a programme of action regarding
the eradication of unemployment.® Since most States already have plans of action to reduce
unemployment, and it isequally clear that many of these do not address some pressing needs, itis
also necessary that these plans be ‘ effective’ .2

Statesare obligated to provideinformationonthe*...... situation, level and trends of employment,
unemployment, and underemployment” *** and on the particul ar situation of disadvantaged groups
such aswomen, youth, older workers, and the disabled.>® Notably, the Committee has abstained
from proposing a ceiling above which the unemployment rate may not climb. It rather adopts an

151 M. Craven, The International Covenant on Economic, Social and Cultural Rights: A Perspective on its
Development (Oxford: Oxford University Press, 1995) at 195-6.

152 Craven, ibid. at 204.
158 Craven, ibid. at 206.

1% See General Comment No. 3, para. 9. The obligation to produce ‘effective’ plans of action is derived in the
following manner. (1) Thereis an obligation to take all appropriate steps towards implementing the rights
recognised in the Covenant (Art. 2(1), General Comment No. 3, para. 9); (2) such steps must be effective and
expeditious (ibid); (3) the establishment of plans of action are required steps (General Comment No. 1, para.4);
therefore (4) the plans of action must be * effective’.

1% Revised General Guidelines Regarding the Form and Contents of Reports to be Submitted by Sates Parties
Under Articles 16 and 17 of the International Covenant on Economic, Social and Cultural Rights, UN Doc. E/
C.12/1991/1, (‘Article 6').

1% See Revised Reporting Guidelines, ibid. ‘Article 6’ para.2(a).
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approach in which it questions rising unemployment, or strong regional differences in
unemployment. ¥’

2. The Opportunity to Gain a Living by Work
Art.6(1)- “ .. theright of everyone to the opportunity to gain his living by work...”

Thisright may be applied to personsthat are denied the opportunity to work asaresult of regulatory
restrictionssuch aslicensing requirementsfor street vending, regional prohibitions on employment,
restrictions on mobility etc. It may be important for the activist to show that, in the case of a
particular restriction on such aright, there are few other opportunitiesfor the group of workersin
guestion. The inclusion of the word ‘opportunity’ is likely to have been added by critics that
believethat workers must play avery activerolein seeking out and creating their own employment,
and cannot simply expect to be handed a job.

Another aspect of thisright is the notion of ‘gaining aliving’. This receives more treatment in
Art. 7(a)(i), whichincludestheright to awage that providesthem with adecent living. Practically,
the activist would be advised to leave the adequacy of wage ratesto the Art. 7 analysis. Article 6
may be used to address unfair denials of the opportunity to gain aliving by work.

3. Equal Access to Employment

Art.6 asawhole prohibits discrimination in regard to vocational training, accessto freely chosen
employment, and security of tenure in employment. The Committee is particularly concerned
with distinctions, exclusions, restrictions, or preferences, in law or practice, on the grounds of
race, colour, sex, nationality, political opinion, social origin, and age.

For example, in Iran and Zaire, the Committee found legal provisions that required women to
obtain the permission of their husbands before seeking work outside the household to be direct
violations of the Covenant.™® Another example of such denials of equality would be political
affiliation, which was a crucial factor in obtaining certain forms of employment in the German
Democratic Republic (East Germany) and the former Union of Soviet Socialist Republics.*

Another issueisthe degreeto which foreigners enjoy aright to equal opportunity in employment.
The United Kingdom and France, for example, issued interpretative statements (reser vations (UK)
or declarations (France)) claiming that Art.6 did not include people born outside of their territory.
It has been argued that these reservations imply that the Covenant normally protects foreigners
rights to equal opportunity in employment.®

Finaly, it is very important to note that the obligation to eliminate discrimination in access to
employment is an immediate obligation, not a progressive one. Therefore any non-compliance
with it is an automatic violation of the Covenant, unlessit may be justified under Article 4.

157 Craven, supra note 151 at 209.
1% Concluding Observations on the Report of Iran, UN Doc. E/C.12/1993/7 at para.6; Craven ibid. at 210.

1% Indeed in al communist countries, it is practically mandatory to be a party member and to support actively the
promotion of the state ideology if one wishes to obtain certain forms of employment, such as professor, school
principal or politician.

160 See Craven supra note 151 at 214. He cautions that general state practice would not support this position.
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4. Employment Services

Employment services are those that assist people to find jobs. Placement agencies, job boards,
and government employment agencies would fall squarely within this meaning. There has been
little discussion of whether the provision of employment agenciesis mandatory under the Covenant,
but some argue that it ought to be seen asimplicit.’®! There are compelling groundsfor believing
that employment agencies fall within the paragraph 2 undertaking to adopt “...policies and
techniques to achieve steady economic...development and full and productive employment...”.
Therefore, athorough report would indicate the availability of such services.

5. Occupational Training'e?

Art. 6 (2)-" The steps to be taken...include technical and vocational guidance and
training programmes...”

Thereisauseful overlap betweenArt. 6(2) and Art.12 (2)(b) (theright to education) of the Covenant
inthat both concern technical and vocational education/training. Technical and vocational training
isacrucia factor in both general education for life-skills, and for mobilising and unlocking the
potential of aworkforce. It isthusindispensablefor the promotion of employment for individuals,
and for the overall policy goal of achieving full employment.

In 1999, the Committee adopted General Comment 13 on the Right to Education, and explainsthe
importance of Technical and Vocational Education (TVE). The Committee adopts a definition
from the UNESCO Convention on Technical and Vocational Education (1989): ‘ TVE consists of
all forms of the educational process involving, in addition to general knowledge, the study of
technologies and related sciences and the acquisition of practical skills, know-how, attitudes and
understanding related to occupations in the various sectors of economic and social life” From
this, the Committee elaborates the following aspects of the right to TVE, in para.16 of General
Comment No.13:

a) Acquisition of skillsfor self-reliance, persona development and employability;

b) Theprogramme shall take into account the skills, needs and cultural background of the
relevant population and the needs of the economy;

c) Providetraining for adultswhose skills have become obsoletein light of technological,
social, economic or other changes;

d) Consist of foreign exchange programmes, enabling studentsto receive training abroad
and return to share it;

e) Promote the TVE of women, girls, out-of-school youth, children of migrant workers,
refugees, persons with disabilities, and other disadvantaged groups.

As a matter of strategy, it may be worthwhile to identify a group or several groups that have a
particular need for TVE, and then argue that this group hasaright to such training under Arts. 6(2)
and 12(2)(b) of the Covenant. Specific demands such as these are more likely to generate a
response from the government and the Committee than are wide-scale demands that a
comprehensive nation-wide TV E plan be adopted. Whilethelatter is, of course, theideal situation,
one may question what the best strategy towards that goal may be.

161 Craven, supra note 151 at 216.
162 This section is substantially similar to Chapter X111, Section D.3.
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D. Free Choice in Employment

Art.6(1) “ .. .theright of everyoneto the opportunity to gain hisliving by work which he
freely chooses or accepts...”

The notion of ‘free choice’ under the Covenant means that no one may be compelled to accept a
form of employment. Thus it is concerned mainly with forced labour and similar issues. The
insertion of the*freechoice’ requirement may have been partialy ideological. TheWestern capitalist
countries may have been concerned with the Communist tendency to streamline individual s into
certain forms of labour, as is sometimes done in centrally planned economies. Thus one way to
oppose the Communist ideal and readlity of full employment would be to suggest that it is not
freely chosen, and isthusnot afulfillment of ahumanright. Whatever the reasons, the Committee
has spent less time considering the issue of forced labour, because the International Labour
Organisation (ILO) hascomplex machinery for considering theissue already, namely ILO Forced
Labour Conventions No. 29 (1930) and No.105 (1957). Also, the Human Rights Committee,
charged with supervising the Inter national Covenant on Civil and Political Rights, also considers
the issue under the rubric of Art.8, ICCPR.

Whileit ispossible to interpret ‘ free choice in employment’ as guaranteeing a person theright to
thejob of hisor her choice, thisinterpretation of Art.6 has been rejected for the same reasons that
the State does not guarantee ajob to every citizen. The most that can be said regarding this aspect
of the Covenant isthat “[a]n obligation to ensure freedom of choice can only imply that the State
should provide appropriate employment training, guidance and placement services.” 163

E. Arbitrary Dismissal

One may also argue that the right to work includes | [LO Termination of Employment
the protection against arbitrary dismissal, or, dismissal Convention, 1982 (No. 158)

. . . Article 4
164
without valid grounds.'* The Committee has not yet e cnmaloymant o @ veter el met be

confirmed that the Covenant covers arbitrary | terminated unless there is a valid reason
dismissal, but there are encouraging commentstothat | for such termination connected with the

effect.’s The justification for such a human rights capacity or coqduct ofthe.worker or based
on the operational requirements of the

undertaking, establishment or service.

clamissimilar to that against arbitrary eviction from
one'shome: namely, that theinterest in questionisso
fundamentally important to the well-being of the
individual that it should not be taken away without just cause. ThelL O Termination of Employment
at the Initiative of the Employer Convention (N0.158) gives a good definition of what would be
permissible grounds for dismissal.

162 Craven, supra note 151 at 218.
184 Thisinterpretation is argued with convincing support in Craven, ibid. at 221-223.

165 Badawi El Sheikh, UN Doc. E/C.12/1987/SR.5, at 3, para. 12. “[W]ithout a fundamental guarantee against
arbitrary dismissal, the right to work would be meaningless.” See also General Observations on additional
information of Panama, UN Doc. E/1993/22, at 53, para. 197.
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Thus far, the Committee has concerned itself primarily with the adequacy of domestic recourses
for workerswho have been arbitrarily dismissed. That is, they havefocused on theright to appeal,
accessto courts, or dismissal on political grounds. The activist may therefore be better off focusing
on these recourses when reporting on the subject of arbitrary dismissal.

F.

Reporting Checklist

The following questions address the general coverage of Art. 6:

1

o o M »

Doesthe State pursue policies that tend towards maximum employment? Doesit have
an ‘effective’ plan of action towards that goal? (Arts. 6(2) and 2(1))

Is any group denied the opportunity to gain aliving through employment? (Art. 6(1))
Are any limitations to such rights compatible with the Covenant and solely for the
purpose of promoting the general welfare? (Art.4)

Is every person capable of choosing his/her employment freely? (Art.6(1))
Are there adequate remedies protecting workers from arbitrary dismissal?
Are there employment service agencies?

Are there technical and vocational education programmes for the unemployed? (Arts.
6(2) and 12(2)(b))
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VI. Just and Favourable Conditions of Work (Article 7)
Article7

The Sates Partiesto the present Covenant recognize theright of everyoneto the enjoyment of just
and favourable conditions of work which ensure, in particular:

(8 Remuneration which provides all workers, as a minimum, with:

(i) Fair wages and equal remuneration for work of equal value without distinction of
any kind, in particular women being guaranteed conditions of work not inferior to
those enjoyed by men, with equal pay for equal work;

(i) Adecent living for themselves and their familiesin accordance with the
provisions of the present Covenant;

(b) Safe and healthy working conditions;

(c) Equal opportunity for everyone to be promoted in his employment to an appropriate
higher level, subject to no considerations other than those of seniority and
competence;

(d) Rest, leisure and reasonable limitation of working hours and periodic holidays with
pay, as well as remuneration for public holidays.

A. Introduction

The importance of thisright follows clearly from the importance of the right to work itself. The
intrinsic and instrumental value of work inour lives demandsthat the working conditionsthemselves
not be oppressive. Theleft-wing revolutionary movementsin Europe were spurred on by terrible
working conditions, as are most labour movements everywhere in the world. Today, as many
‘developing’ nations move further from agriculture towards manufacturing and the ‘race to the
bottom’ ¥ intensifies, the need for guarantees of just working conditionsis highly acute.

B. Art. 7(a)-Remuneration

There arethree waysto approach theissue of remuneration: (1) fair wages, (2) equal remuneration
for work of equal value, (3) decent remuneration.

1. Fair Wages

During the drafting of the Covenant it was clear that the notion of ‘fair wages was seen as being
different than theideaof ‘ minimum remuneration’ for a‘decent standard of living’. One proposal
to fix wages at arate based on the cost of living and by profits made from the undertakings was
rejected. Craven states that the words ought to be given independent meaning, and should stand
for the principlethat thelevel of pay for an occupation ought to reflect the nature and circumstances

166 The'‘racetothebottom’ isan expression that describesthe processof devel oping countries scrambling to lessen
the protection of workers, rate of unionization and regulation of business activity in the effort to attract foreign
investment. The creation of ‘ Export Processing Zones' is often an example of this.
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of the work.'®” This proposal opens possibilities for activists to report on the status of certain
workers who receive pay that is lower than the value of their work, but is higher than minimum
subsistence income. Domestic servants, whose basic subsistence needs are often provided for by
the host family, may fall into this category. However, such an approach would demand compelling
evidence, asthe notion of ‘value of work’ may be highly relative. Another way to interpret theidea
of ‘fair wages', by reading it inits context, isthat it ensures‘equal’ or ‘ non-discriminatory’ rates
of pay between all membersof society, and thusonly protects even-handednesstowardsall workers.
Thusabad wage distributed equally might not be reviewabl e by the Committee under this concept.
Thisdebateisnot of great importance because the Committee has spent little time considering the
issue of afair wage, and is more concerned with minimum subsistence wages and equal pay for
equal work.

2. Equal Remuneration

There are two noteworthy aspects of Art.7(a)(ii): (1) it recognises the right of everyoneto ‘equal
pay for work of equal value', and (2) it guarantees ‘equal pay for equal work’ for women in
particular. Thismeansthat in the former, States may implement the obligation progressively. In
the latter case, the State must implement the obligation immediately. The distinction can be an
important one.

‘Equal pay for work of equal value' meansthat notwithstanding the fact that peopleformally hold
different job titles, they deserve the same pay if the work is of the samevalue. The multitude of
possible job titles and administrative sub-categories makes it simple to designate formally as
different what are substantially the samejobs. Also, certain forms of work, such as housework or
other domestic functions, pay far lesswell than other forms of employment that contribute similar
levels of social value. Imagine afactory that employs women weavers and male basket carriers,
who work symbiotically but receive different salaries. In such cases, there would be different
‘work’ but it would be of ‘comparable value.” The concept of ‘equal pay for work of equal value’
is designed to address these variances. The United States has developed extensively a similar
doctrine of ‘work of comparable worth,’ 2% and the European Social Charter also uses the concept
of ‘equal value' (Art.4(3)).

167 M.Craven, The International Covenant on Economic, Social and Cultural Rights: A Perspective on its
Development (Oxford: Oxford University Press, 1995) at 233. Craven's unparalleled treatment is the basis for
most of the analysis in this chapter. For other references, see also Circle of Rights: Economic, Social and
Cultural Rights Activism: A Training Resource (Washington: International Human Rights Internship Program,
2000), and A.Eide, C. Krause & A. Rosas, Economic, Social and Cultural Rights: A Textbook (2™, Revised Ed.)
(The Hague: Martinus Nijhoff, 2001).

168 M. Benson, “Equal Pay for Work of Equal Value’ (1985) 15 Israeli Yearbook on Human Rights 66 at 67-70.
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Some ILO Conventions Related to Art. 7

Conventions

Occupational Safety and Health Convention, No. 155 (1981)
Workman’s Compensation (Occupational Diseases) Convention, No. 42 (1934)
Workman'’s Compensation (accidents) Convention No. 17 (1925)
Labour Inspection Convention, No. 81 (1947)
Labour Inspection (Agriculture), No. 129 (1969)
Minimum-Wage Fixing Convention, No. 131 (1970)
Equal Remuneration Convention, No. 100 (1951)
Weekly Rest (Industry) Convention, No.14 (1921)
Weekly Rest (Commerce and Offices) Convention, No. 106 (1957)
Holidays with Pay Convention (Revised), No.132 (1970)
Hours of Work (Industry) Convention, No. 1 (1919)
Hours of Work (Commerce and Offices) Convention, No.30 (1930)
Forty Hour Week Convention, No.47 (1935)

Recommendations

Reduction of Hours of Work Recommendation, No.116 (1962)

The concept of ‘equal pay for equal work’ meansthat no two people working the same type of job
canreceive adifferent salary. Thisideaisencompassed by the ‘work of equal value’ concept, but
is protected more strongly by the Covenant in the case of women. The Covenant guaranteesthis
right to women, and so any non-compliance with it is an automatic violation, irrespective of
resource constraints. Inconclusion, States have a progressive obligation to protect equal pay for
work of equal value, and an immediate obligation to guarantee equal pay for equal work for
women.

A key aspect of protecting this particular right is the provision of adequate remedies. In General
Comment 3, the Committee indicated that Art. 7(a)(i) was aright capable of judicial enforcement.
Indeed, the human rights commissions and tribunal s of most countriesthat use them are primarily
concerned with discrimination cases. Thusoneway of prompting the government to comply with
its obligations under Art.7(a)(i) isto insist on the establishment of a proper judicial recourse for
discriminatory employment practices. For the reasons given above, this recourse should include
the enforcement of aright to ‘equal pay for work of equal value.” It isalso of crucial importance
that the government makes the right enforceable against private actors, particularly employers.
As severa activists have indicated, the mere enactment of a law is not sufficient; it must be
supported with professional training that renders lawyers and judges capable of enforcing the
rights. To achievethisgoal, it is necessary that people create and implement plans.

3. Decent Remuneration

The Committee expectsthat States Parti es establish machinery for fixing, monitoring and enforcing
equitable minimum wagelevel sthat are geared to the cost-of -living index. AccordingtoArt.7(a)(ii),
the level of remuneration should provide all workers with a ‘decent living for themselves and
their families'. The cost of living index provides a useful numerical indicator of what constitutes
the bare minimum of a‘ decent standard of living’ in aparticular area. Where such anindex isnot
available, the concept of ‘ decent living' may be defined substantively by referenceto other relevant
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Covenant rights, particularly Articles 11, 12 and 13. Finally, where no minimum wagelegislation
exists, it can beargued strongly that it isrequired by thisarticle and that workers and representative
unions should have input into the determination of the wage.

C. Art. 7 (b)-Safe and Healthy Working Conditions

This article overlaps with Art.12(2) of the right to health, which calls for improvement in
environmental and industrial hygiene, and for the prevention, treatment and control of occupationa
diseases. The ILO plays acrucia role in monitoring and setting standards in this area. It has
created 21 Conventions that operate in this area of labour rights, including the ILO Occupational
Safety and Health Convention, 1981 (No. 155). Craven confirms that the Committee expectsthe
standardsin Convention No.155 to apply equally to the obligationsunder Art.7(b).**°® Anexample
of an issue covered by thisright is the detrimental use of agricultural pesticides on workers.'”®

Itisalso plausibleto recognisetheright to befree of sexual harassment in the workplace as part of
the right to safe and healthy working conditions. Sexual harassment affects both mental and
physical health, and is unrelated to any work function.*

D. Art.7 (c)-Equal Opportunity for Promotion

Thisarticle providesfor substantive equality, rather than formal equality. That meansthat policies
must reflect the existing inequalities between groups when giving them equal opportunity for
promotion. For example, if one ethnic minority is generally worse at speaking English than the
magj ority, and the requirement for aparticular post requires English, it may be necessary to provide
English training for those groups or to tolerate |ess perfect language skillsin order to achieve the
goal of substantive equality. Affirmative action and quotas, however, seem precluded from
protection by thisarticle asthe text explicitly limits promotional considerationsto ‘ seniority’ and
‘competence’ only.

Sowhile specific training programmes or alteration of general requirements are permitted, reserved
places are not guaranteed by the Covenant. It may be argued that this omission has become
obsolete, dueto the proliferation of affirmative action programmesin jurisdictionswherethey are
viewed as necessary to achieve substantive equality.!’?

169 Craven, supra note 167 at 241.

170 Thisisaserious concernin Sri Lanka. Sarath Fernando, Secretary of MONLAR - Movement for Agriculture
and Land Reform, Colombo, Sri Lanka, reportsthat thereis currently onelabour inspector tracking thisissuefor
the entire country. Interview, July, 2001.

171 Interview with Mario Gomez, Lecturer at the Faculty of Law, Colombo University, and Consultant at the Law
and Society Trust, Colombo, Sri Lanka. August, 2001.

172 Seethe discussion of such programmesin Chapter XI1, Section C.1. Note also that during 2003 the Committee
is circulating a Draft General Comment on Art.3 of the Covenant which includes a strong affirmation of the
principle of substantive equality. The*seniority’ and ‘ competence’ requirements must be read anew in the light
of these devel opments.
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E. Art. 7 (c)-Rest and Leisure

There are three principal concerns under the rubric of this article: (1) reasonable limitation of
working hours, (2) periodic holidays with pay and (3) remuneration for public holidays. The
Committee hasfocused almost exclusively on working hoursand paid holidays.*”® The Committee
has not made a direct comment upon what it considers a reasonable work week to be, but has
indicated that some are excessive (e.g. a54 hour week). There are, however, waysinwhich States
Parties can implement a strategy for the progressive reduction of the work week. Activists could
therefore concentrate on that aspect, and propose methods for doing so and what bodiesto consult
for strategy.

The Committee seems to have adopted a policy that, as a minimum, States are obligated under
Art.7(d) to ensure that workers enjoy a period of rest of not less than twenty-four consecutive
hoursevery seven days.'’* Finally, thedrafting of Art.7 makesit clear that all workersare entitled
to aminimum annual holiday of two consecutive weeks per year, with pay.

F. Additional Reporting Considerations

1. Disaggregation of Data

When reporting, it is helpful to disaggregate by region and gender, and perhaps other useful
indicators such as ethnicity. Disaggregation meansto separate data between regions or groupsin
order to examine large disparities between them. For example, the Indian state of Keralais often
disaggregated from other Indian states because of its unusually high achievementsin thefield of
human development.t” Likewise in Sri Lanka, the protection of workers as a whole may vary
considerably between dock workers on the one hand, and plantation and free trade zone workers
on the other. Therefore, it is useful to assess the conditions (1) per region and (2) with special
attention devoted to disadvantaged groups.'”® One may identify relatively low incomes by
comparing the income with the national average, or with the cost of living.

2. Enforcement

Since many countries have devel oped sophisticated enforcement mechanisms for protecting and
enforcing working conditions, this area deserves particular attention in a report. Specifically,
attention may be devoted to whether there are adequate inspection services and sanctions for
disobedience. * Adequate’ means that they create an effective deterrent to violations of thisright.
In practice, the Committee has largely focused on whether the State has designed a coherent
national policy, therole of legislation in the area, and the ability to claim compensation under the
existing legislation and regulations. It is here that the role of the labour inspectorate is crucial.
The Committee has not yet interpreted Art. 7 as implying an obligation to establish labour
inspectorates, but given their central role in enforcement, Craven argues there ought to be one.*”

173 Craven, supra note 167 at 244.

17 Craven, ibid. at 245. They have done so by referring to the ILO Weekly Rest Conventions, which establish the
given standard.

175 See for example Amartya Sen, Development as Freedom, (New York: Alfred Knopf, 1999) at 21-24, where he
discusses Kerala, and 99-104, where he disaggregates social data pertaining to India and Sub-Saharan Africa.

176 See Chapter X1V, “Vulnerable Groups and ESC Rights”.
177 Craven, supra note 167 at 238.
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Practically, thismeansthat the activist should focus on (1) the establishment of monitoring structures
and national policies, and (2) the effectiveness of the existing labour inspectorates, in terms of
facilities, training, powers and human resources. Where effective policies are lacking, activists
may lobby for the enactment of legislation. The ILO provides good assistance to governmentsin
these matters.

G. Reporting Checklist

The following checklist addresses the general scope of Art.7. The article number at the end of
each question indicates the provision of the Covenant that would be violated:

1
2.

Arethewages ‘fair’? (Art.7(a)(i))

Do minimum wages provideworkersand their familieswith a‘ decent standard of living’ ?
That is, istheir wage set at or above the cost of living and does it compare favourably
with the national average? (Art.7(a)(ii))

Are all members of the workforce provided with equal pay for work of equal value?
(Art. 7(a)(i))

Arewomen guaranteed (i.e. have legally enforceable entitlementsto) the right of equal
pay for equal work? (Art.7(a)(i))

Istherelegislation and supporting policies protecting the saf e and healthy conditions of
work? (Art.7 (b))

Arethereegual opportunitiesfor al membersof theworkforceto be promoted? (Art.7(c))

Does everyone get at least one day off per week and two weeks paid holiday per year?
Isthere legislation enforcing this standard? (Art.7(d))

Are employees required to work an excessive number of hours per week (e.g. over 50
hours)? (Art.7(d) Enforcement (Art.7 + Art. 2(1))

Are there ‘adequate’ labour inspectorates operating to enforce such norms? Are the
labour inspectorates sufficiently staffed and equipped to deal with the need?

10. Arethere effective sanctions for violations of Art. 7 rights?
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VII.

The Right to Form and Join Trade Unions (Article 8)
Article 8

The Sates Parties to the present Covenant undertake to ensure:

(a) Theright of everyoneto formtrade unions and join the trade union of his choice, subject
only to the rules of the organization concerned, for the promotion and protection of his
economic and social interests. No restrictions may be placed on the exercise of this right
other than those prescribed by law and which are necessary in a democratic society in the
interests of national security or public order or for the protection of the rights and freedoms
of others;

(b) The right of trade unions to establish national federations or confederations and the
right of the latter to formor join international trade union organizations;

(c) The right of trade unions to function freely subject to no limitations other than those
prescribed by law and which are necessary in a democratic society in theinterests of national
security or public order or for the protection of the rights and freedoms of others;

(d) Theright to strike, provided that it isexercised in conformity with thelaws of the particular
country.

This article shall not prevent the imposition of lawful restrictions on the exercise of these
rights by member s of the armed forces or of the police or of the administration of the Sate.

Nothing inthisarticle shall authorize Sates Partiesto the International Labour Organisation
Convention of 1948 concerning Freedom of Association and Protection of the Right to
Organize to take legidative measures which would prejudice, or apply the law in such a
manner as would prejudice, the guarantees provided for in that Convention.

A. Obligation to Ensure

Article 8 is different from most other rights under the Covenant. It requires States to ‘ensure’
rather than ‘recognise’ the rightsin question. This use of theword ‘ ensure’ wasto signal that the
right engages immediate and not progressive obligations. This means that resource constraints
are not an excuse for non-compliance. The right to associate (but not the right to strike) is also
protected under Art. 22 of the International Covenant on Civil and Political Rights, which requires
that an effective judicial or quasi-judicial remedy be provided.!”® Furthermore, the Committee
indicated in Genera Comment No. 3that it considersArt. 8to be capable of judicial enforcement.!’
Thismeansthat lobbying for thelegal protection of theserightsisthe appropriate implementation

strategy.

178 |CCPR, Art. 2(3).

179 General Comment No. 3, para. 5.
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B. The Right to Form and Join a Trade Union of One’s Choice

1. The Right of éEveryonei

There are two classes of people that might not be covered by the Covenant; public servants and
non-nationals. Under Art. 8(2) the Covenant appears to exempt the State from responsibility for
‘lawful’ curtailmentsof theright in the cases of (1) police, (2) armed forces and (3) those working
for the administration of the State. While *lawful’ remains somewhat unclear, one may make a
convincing argument that the restrictions ought to be carried out in accordance with the limitations
discussed under ‘ Restrictions’ below.

Therights of non-national sto take part in unions seemsto be covered by the text of the Covenant,
but Committee members have been hesitant to display more than ‘concern’ over denying non-
national s such rights.’® Thereisno obvious reason for denying protection to non-nationals either
in the Covenant or on policy grounds, and therefore activists should report this type of violation.
Itisinevery nation’s, particularly Sri Lanka's, and certainly every worker’sinterest to uphold the
freedom of non-nationalsto organizeto protect their interests. Art.26 of the recently adopted UN
Convention on the Protection of the Rightsof All Migrant Workersand Membersof Their Families!®!
supports such aview, and may influence the interpretation of Art.8 of the Covenant. For example,
activistsmay take note of the union restrictions under which Sri Lankanswork abroad, particularly
in the Middle Eastern countries that employ many as domestic servants. Both the Sri Lankan and
the host governments (subject to both being parties to the Covenant) have obligations to protect
the rights of those workers. Activists may consider reporting to the Committee when the host
country’s report is under consideration.

2. Free Choice

Thisright protectsindividual sfrom being compelled to join atrade union against their will. There
are two aspects of thisright.

a) Trade Union Diversity

One aspect of the ‘choice’ under consideration is that there be more than one union to choose
from. Where there is only a single trade union or federation in the country, the Committee has
considered countries to be in violation of thisright. The main concern in all cases, however, is
whether workers have the choice to form and be represented by a different union. If this ability
can be demonstrated, then the requirement of ‘union of one's choice’ is met.

b) Union Security Agreements

These agreements are designed to ensure that once workers enter a particular workforce, they are
obliged to remain a part of the union representing that workforce. Art. 2 of ILO Convention
No0.87 allows the State concerned to determine whether such agreements are appropriate. Also,

180 M. Craven, The International Covenant on Economic, Social and Cultural Rights: A Perspective on its
Development (Oxford: Oxford University Press, 1995) at 265-6. The author indicatesthat there wererestrictions
for non-nationalsin Costa Rica, Panama and Senegal .

181 Adopted 18 December 1990, inforce 1 July 2003. General Assembly Resolution 45/158, reprinted in (1991) 30
ILM 1517.
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proposals to incorporate a ‘ negative freedom of association’ (i.e. the right to disassociate onesel f
from aunion) were rejected from the texts of the ICCPR and the European Convention on Human
Rights.#

Despite this apparent latitude for interpretation, the Committee takes the view that stipulations
requiring members to join automatically a particular union and remain within it are inconsistent
with the Covenant. Notably, the Committee of Independent Experts that was charged with
monitoring the European Social Charter has come to the same conclusion. Thus the Covenant
does not only not protect union security agreements, but may in some cases prohibit them.

A recent decision of the Supreme Court of Canada addressed whether the section 2(d) protection
of freedom of association of the Canadian Charter of Rightsand Freedomsal so protectsafreedom
not to associate.’® Eight of nine justices held that the freedom not to associate is protected by the
Charter, yet five of nine ultimately held that it could be limited under the general limitations
clause of the Canadian Charter (section 1). In other words union security agreements are till
legal in Canada because of the important goal they advance. Four justices cited article 8(1)(a) of
the Covenant in support of their interpretation.® Thenarrower internal restrictions clause applicable
toArt. 8 (found in Art.8(1)(a)) may be narower and thus might not support the same conclusion.

3. Conditions

The Committeeis particularly concerned with whether the government imposes minimum levels
of membership upon unions before they are legally recognized, as well as whether union
membership is restricted to certain trades. They request such information from States Partiesin
their paragraph 2(d) of the Reporting Guidelines. These are components of the general restriction
on the formation of unions.

4. Restrictions

The main concern of the Committee's treatment of Art.8 is the nature and degree of restrictions
placed upon the formation of unionsin the State concerned. Art. 8(1)(a) statesthat the rights may
be limited only if the limitation is (1) prescribed by law; (2) necessary in a democratic society in
the interests of (i) national security or (ii) public order or (iii) protecting the rights of others.
These restrictions are particular to Art.8, and the broader limitations clause found in Art.4 is not
applicableto Art.8.1%

82 Craven, supra note 180 at 268.

18 R v. Advanced Cutting and Coring Ltd. [2001] SCC 70. Supreme Court of Canada decisions, along with other
Canadian jurisprudence, are available on a keyword-searchabl e free database at www.lexum.umontreal .ca

18 Per Bastarache J., for four dissenting members of the Court, at paras. 11-14. The Court was quite divided on the
outcome of the decision. The freedom not to associate was defined more cautiously than some of the other
Charter rights. While three justices argued that there must be an imposed “ideological conformity” in order to
find aviolation of theinterest, another justice argued that an infringement of a“ specific liberty interest” must be
found.

18 Craven indicates, supra note 180 at 271, that the limitation in Art. 8 was “...created on the basis that article 4
would not apply to article 8.”
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Themeanings of theseterms, as devel oped in the European Court of Human Rights’ widely accepted
jurisprudence on the same kinds of limitations, can be understood as follows:

‘Prescribed by Law’- 1t must be by validly enacted law, not by an extra-judicial or arbitrary act,
and such laws must be accessible and prescribe foreseeable penalties.
This prevents people from being unjustly prosecuted for offences about
which they knew nothing.

‘Necessary’ - Thisregquirement hastwo aspects. First, the limitation must be more than
merely ‘reasonable’ or ‘desirable’. It must conform to a‘pressing social
need’. Secondly, the means adopted must be proportional to the end sought.
That means, (i) that the method is rationally connected to its end, and (ii)
that the limitation does not impair rights more than isnecessary (i.e. isnot
too broad or over-inclusive and does not ignore a less rights-restricting
aternative).s

It must be noted that such rights may be limited only on the three stated grounds. Asthisisa
provision which permitsthe curtailment of rights, it must beread narrowly. Thereforeif an activist
wishesto arguethat limitations were not justified in aparticular case, it would be helpful to resort
to thistest. Thiskind of analysisisusually best left to lawyers.

C. Right of Trade Unions to Function Freely

1. Internal Organisation of Trade Unions

The ILO has stated that the free determination of the structure and organization of trade unionsis
an essential part of the right to form them. Thisinsight isreflected in Art.8(1)(a), and reaffirmed
inArt.8(1)(c). Theonly permissiblelimitation of thisright would be the insistence that unionsdo
not adopt discriminatory rules on membership.

Practically, this meansthat unions ought to be ableto design their own administrative policiesand
elect their own leaders. It should be noted that the Covenant stipulates that an individual has the
right to form and join atrade union for the * promotion and protection of his social and economic
interests.” Thiswasinserted in order to limit the political activities of unions,*®’ though on itsface
it does not seem to preclude such activities, which are usually of a social and economic nature.
However where such involvement seems to stray from the protection of workers or other
disadvantaged groups, the Covenant ceasesto offer protection.

18  The Supreme Court of Canada has developed an elaborate test for the limitation clause under the Canadian
Charter of Rightsand Freedoms. See R. v. Oakes, [1986] 1 S.C.R. 103. The case concerned alaw that placed
the burden of proof upon the defendant to show that when in possession of even minute amounts of narcotics,
such possession was not for the purposes of trafficking. The latter isafar more serious offence. Thisreverse-
onus provision wason itsface contrary to theright to be presumed innocent. Onceaviolationisfound, the court
must decide whether the government has limited the right in accordance with the demands of the limitation
provision of the Charter, whichissimilar to thetest in the ICESCR. The Supreme Court struck down thelaw on
the grounds that it was (i) overinclusive and (ii) not rationally connected to its objective, and the ‘ Oakes Test’
has since stood as the Canadian test for determining whether arestriction of aright is ‘necessary in afree and
democratic society’.

187 Craven, supra note 180 at 274.
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2. Collective Bargaining

Another important aspect of the free functioning of unionsistheir ability to bargain collectively.
A union is certified by worker vote (typically a mgority) to represent al of the workersin a
bargaining unit. i.e. al employees of a particular kind in a given workplace. That union then
becomes the exclusive representative and negotiator for al the workers in the unit. The union
negotiates with the employer to establish a contract known as a collective agreement. Once a
collective agreement issigned, it creates a binding agreement between theworkers and the employer,
just as a contract does between private parties. Collective agreements cover the terms of
employment for the period specified. In many jurisdictions, the scope of collective agreements
and disputes arising thereunder are determined and adjudicated by labour relations boards or
through specific arbitrators. Because of the specific character of labour disputes, courts are less
frequently employed, though they may review awards.

The essential value of collective bargaining isthat it allows amore equal bargaining process that
leads to industrial peace. It helps society by preventing economically harmful work stoppages,
and occasionally violent strikes by discontented workers. It is common knowledge in contract
law that when parties are of unequal bargaining power, it is easy for one side to impose unfair
terms on the other. Thus contract law has devel oped mechanismsfor correcting these imbalances
of power when they are used to insert unreasonable or even ‘ unconscionable’ termsinto contracts.
Without acollective bargaining strategy, workers may be dismissed arbitrarily or can be bargained
out of a just wage on the threat that the job will be given to another, more desperate individual.
With a collective bargaining strategy, workers can demand just conditions of work, and stand up
together when one of its members is unjustly harmed or dismissed by the employer. Unions
played perhaps the most significant role in the improvement of working conditions and general
development of the welfare state.

In the Reporting Guidelines, the Committee requests information on what measures governments
have taken to ‘ promote free collective bargaining.’'® First, this suggests that the State may not
restrict or hamper unduly the process of free collective bargai ning between unions and employers.
Thisalso suggeststhat governments even have an obligation to promote theinstitution of collective
bargaining, in line with the ILO Right to Organize and Collective Bargaining Convention N0.98,
(1949). This promotion may, for example, require the establishment of an effective labour relations
regimeincluding alabour code and labour board. The obligation may also beof particular relevance
in countries in which the trade union movements have been virtually crushed by the active
interference of the government.’® Under these circumstances, it would appear appropriate to
highlight the State’s responsibility in this situation, and invoke the corresponding governmental
obligation to promote union activities through reasonable means.

188 Revised General Guidelines Regarding The Form and Contents of Reports to be Submitted by Sates Parties
Under Articles 16 and 17 of The International Covenant on Economic, Social and Cultural Rights UN Daoc. E/
C.12/1991/1, “Avrticle 8", para.2(d).

1% Thismay be quiterelevant to Sri Lanka, whose trade union movement iswidely regarded as having been greatly
set back when the UNP government banned some aspects of industrial action by declaring certain servicesto be
“essential” in 1980. Over the next several years, workers were induced under economic duress to sign waiver
forms promising not to join unions before returning to affected work areas. Interview with Movement for the
Defence of Democratic Rights, which was formed as a reaction to this exact policy in 1981, June, 2001.
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3. Protection from Dissolution or Suspension

Quitenaturally, theright to function freely protects unionsfrom arbitrary dissol ution or suspension,
subject to the reasonabl e limitations that are necessary in ademocratic society. Any government
action suspending or dissolving unions must then be evaluated through the lens of the restrictions
discussed above. Activists should be concerned with whether the dissolution was * prescribed by
law’ and ‘ necessary’.

D. The Right to Strike

The Covenant, the European Social Charter (Art. 6(4)) and the San Salvador Protocol Art.8 (1)(b)
all protect theright to strike. The right to strike has been deemed an essential aspect of the right
of unionsto function freely, aswell asintegral to the freedom of collective bargaining. Indeed, as
noted by a Committee member, without the right to strike, collective bargainingis‘an exercisein
futility’ .10

A strike, inits most basic form, isatotal stoppage of work in aparticular work setting. However,
the right to strike can be interpreted to include other forms of action, such as the following: (1)
partial stoppage of work, (2) go-slow, (3) work to rule, (4) sit down strike and (5) repeated wal k-
out.™ Labour law typically definesa‘strike’ as a concerted effort to limit output.

Whereas the right to form trade unions is restricted to the promotion and protection of people’'s
socia and economic interests, the right to strike is not.*®? Thisimplies that strikes for a broader
range of purposes are protected by the Covenant, which isan important right for the promotion of
interests and expression of collective dissent. An example of such a non-labour strike is the
hartal, which was advocated and used extensively by Mahatma (M.K.) Gandhi in the protest
against British colonial domination.®® The Covenant protects such rights, subject to the usual
[imitations.

Theform of protection of thisright may include, among others, (1) the constitutional protection of
theright, (2) statutory protection, (3) immunity from civil liability, and (4) protection of workers
from unjustified dismissal (when firing for strike action is deemed to be unjustified). These are
legislative protectionsthat may belobbied, and their absencereported. A key point for activistsis
whether any of such existing mechanisms are effectively available for workers. Such information
may best be gathered from unions and through random surveys of workers themselves.

1. &0in conformity with the laws of the countryi

This phrase was not designed to deprive the right to strike of its meaning, but rather to highlight
therequirement that strikersconformto certain procedural ruleswhen using strike action. Therefore
States may not limit the right to strike without just cause. Many countries have labour legislation
in place that requires acertain amount of bargaining before taking strike action. The Freedom of
Association Committee of the Governing Body of the ILO has provided a list of criteria that

10 Sparsis, UN Doc. E/C.12/1988/SR.4 at 6, para. 32. Cited in Craven, supra note 180 at 278.

¥ Craven, ibid. at 279, citing R. Ben-Israel, International Labour Sandards. The Case of Freedom to Srike
(Deventer: Kluwer, 1988) at 72-83.

192 Asdiscussed above, the limitation with respect to trade unions may also be questioned.

1% See M.K. Gandhi, An Autobiography or My Experimentswith Truth (Ahmedabad, India: Navajivan Publishing,
1927).
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stipulate the permissible legal limitations of this right. The limitations include procedural
obligations with which the striking workers must conform: (1) to observe a certain quorum (i.e.
that a minimum number of group members be present during voting or decision-making
procedures); (2) to take decision by secret-ballot; and (3) to givethe employer prior notice. Asthe
Committee has stated that it viewsL O Convention No. 98 and Art.8 of the Covenant as substantially
similar, these reflections import well into the interpretation of the limitations provision of
Art.8(1)(d). Beyond this, the right appears capable of limitation in accordance with the terms of
Art. 4 of the Covenant, which insiststhat such limitations be (1) compatible with the nature of the
rights, (2) determined by law, and (3) solely for the purpose of promoting the general welfareina
democratic society.'*

E. Working with the International Labour Organisation

All of the labour rights protections offered in the Covenant are found in greater detail in ILO
Conventions. This does not mean that the Covenant is useless when the State concerned has
ratified therelevant ILO Conventions. It does mean, however, that the most effective way to use
the international human rightslaw to protect workers' rightsisto coordinate effortswith the ILO.
Thus the very first step is to contact the local 1L O office and in order to learn about the existing
data-collecting processes and gaps that remain to be filled. The local office, or head office in
Geneva, may have highly useful past reports on the Country. The activist may chooseto tailor her
or hisreport around particular issues that are not well addressed in the ILO reports, or that need
repeated emphasis. Also, any additional information used by the activist for reporting to the
Committee on Economic, Social and Cultural Rights ought also be made available to the ILO.

F. Reporting Checklist

The following checklist addresses the general scope of Art.8. The article number at the end of
each question indicates the provision of the Covenant that would be violated:

1. Isthereany class of people (other than public servants) that is denied the right to form
and join atrade union of its choice? (Art.8(1)(a))

2. If therightsof the police, armed forces or members of the administration of the state are
limited, are they restricted by law? (Art. 8(2))

3. Areal workersfree to choose the union of their choice? (Art.8(1)(a))
4. Arethere government imposed conditions for membership in unions? (Art.8(1)(a))

5. Are any restrictions upon the formation of unions prescribed by law and necessary?
(Art.8(1)(a)

6. Areunionsfreeto determinetheir own internal structures? (Art.8(1)(c))
7. Arethereany restrictions on free collective bargaining? (Art.8(1)(c))

8. Hasthe government or have private actors limited the exercise of the right to strike?
Are such limitations prescribed by law and justified? (Art.8(1)(d))

9. Isthere effective legal protection of these rights?

1% See Craven, supra note 180 at 258-259 for a description of the compromise position taken during drafting.
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VIIl.  The Right to an Adequate Standard of Living
Article 11

1. The Sates Parties to the present Covenant recognize the right of everyone to an adequate
standard of living for himself and his family, including adequate food, clothing and housing,
and to the continuousimprovement of living conditions. The Sates Partieswill take appropriate
stepsto ensuretherealization of thisright, recognizng to this effect the essential importance
of international co-operation based on free consent.

2. The SatesPartiesto the present Covenant, recognizng the fundamental right of everyoneto
be free from hunger, shall take, individually and through international co-operation, the
measures, including specific programmes, which are needed:

(a) To improve methods of production, conservation and distribution of food by making full
use of technical and scientific knowledge, by disseminating knowledge of the principles of
nutrition and by developing or reforming agrarian systems in such a way as to achieve the
most efficient development and utilization of natural resources;

(b) Taking into account the problems of both food-importing and food-exporting countries,
to ensure an equitable distribution of world food suppliesin relation to need.

A. Introduction

Theright to an adequate standard of living may be the single most important right in the Covenant.
It articul ates the broadest concern of the Covenant; that people not live in abject poverty, and that
they enjoy the bare minimum necessary for a decent and fulfilling life. The right specifically
protects the right to housing and food, but is not limited to these fundamental needs. Originally,
the United Nations Commission on Human Rights'® considered proposals to create a separate
article on the subject of housing, apart from the concept of an adequate standard of living. The
argument for this position was that the concept of an adequate standard of living was too vague,
and ought to be broken into component rights, each of which could receive specific elaboration.%®
Infact, the Commission did forward two draft articles, one on housing and the other on an * adequate
standard of living’, for approval by the Third Committee of the General Assembly of the UN. The
Third Committee decided to combinethetwo, with the rightsto food, clothing and housing serving
as'illustrations’ or ‘ component elements’ of theright to an adequate standard of living. It wasfelt
that the concept of an adequate standard of living was sufficiently plain for all to understand.

This drafting activity illustrates that the scope of Article 11 was never intended to be limited to
food, clothing and shelter alone.’® Moreover, the text does not support such a restrictive
interpretation either. Despitethis, however, little elaboration of the other aspects of thisright has

1% The Commission on Human Rights is different from the Committee on Economic, Social and Cultural Rights.
The Commission is a body of 54 State Representatives that is today concerned primarily with the drafting of
human rights documents. The CESCR, by contrast, is composed of independent experts and is charged with
supervising the implementation of the International Covenant on Economic, Social and Cultural Rights.

1% See Morosov (USSR), UN Doc. E/CN.4/SR.294 at 6, (1952). Discussed in M. Craven, The International
Covenant on Economic, Social and Cultural Rights: A Perspective onits Development (Oxford: Oxford University
Press, 1995) at 289.

17 See Craven, ibid. at 301. “Aswas made clear in the travaux preparatoires, the concept of an adequate standard
of living was intended to have a broad and general meaning.”
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taken place. It is an open challenge for activists to give greater meaning to this yet undefined
aspect of Art. 11, which may encompass notions of poverty reduction, development programmes
and other relevant concerns.

B. The Basic Needs Approach

Craven proposesthat the concept of an ‘ adequate standard of living,” ought to beread asincluding,
but not limited to, the ‘basic needs of an individual. The value of such an approach is that it
benefits from the multi-disciplinary work that has sought to define such basic needs.*® Such
research hasidentified thefollowing asamong basic needs: food, shelter, clothing, certain household
equipment and furniture, safe drinking water, sanitation, public transport, health facilities, health,
education, and cultural facilities.

Itisclear from thislist that a number of the basic needs pertain to other explicitly protected rights
under the Covenant, while some additional needs - such as sanitation, household equipment and
transport - may not. Activists who are acquainted with the special needs of people in particular
areas are well positioned to advance their own ideas of what is necessary for an adequate standard
of living. Article 11 may serve asan umbrellaconcept under which one may address such concerns.

C. The Right to Social Security and Social Insurance
Article9

The Sates Parties to the present Covenant recognize the right of everyone to social security,
including social insurance.

This Manual does not contain a chapter on Article 9 of the Covenant. The reason for thisis that
Article 9 does not appear to deal with the substance of asocial right, but rather with the state-run
form through which asubstantive entitlement can berealised. Social security and social insurance
are ways of protecting people from sinking into utter poverty. In other words, they are ways to
allow peopleto enjoy adecent standard of living. Therefore, the activist that collects datafor the
purpose of reporting under Article 11 iswell situated for indicating the problems or inadequacies
of the social security system. A recent publication offers athorough examination by arenowned
expert.1%®

Social security and socia insurance are not the same. Social security isasocial safety net provided
by the government free of any substantial cost to the recipient. Examples would include a state
run pension system, food stamps, or welfare chequesthat one receives simply because sheor heis
poor. Social insurance, on the other hand, isasystem of social protection into which the recipient
pays. Several pension and unemployment insurance programmes are run thisway through regular
deductions from aworker’s pay cheque.

1% Seethe Copenhagen Declaration of the World Summit for Social Development, Report of the World Summit for
Social Development, (1995), UN Doc. A/CONF.166/9.

1% | . Lamarche, “The Right to Social Security in the International Covenant on Economic, Social and Cultural
Rights” inA. Chapman & S. Russell (eds.), Core Obligations: Building a Framework for Economic, Social and
Cultural Rights (Antwerp: Intersentia, 2002). See also more generally, S. Liebenberg, “Social Security as a
Human Right” in Circle of Rights: Economic, Social and Cultural Rights Activism: A Training Resource
(Washington: International Human Rights I nternship Program, 2000).
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The programmes may be scrutinized to see whether they provide people with enough money to
have an adequate standard of living. The easiest way to determine thisisto compare the amount
of the support with the cost of living. When it isbelow the cost of living, there may be aviolation
of the right to social security and the right to an adequate standard of living.

It ought to be recalled that the political rhetoric surrounding social security isvery strong in two
ways. First, States, no matter how rich, always argue that they cannot afford it. Second, and
particularly in rich Western countries, people argue that the welfare state creates dependency. It
may therefore be desirabl e that activists show why the person on such social security or insurance
has no other option. Physical handicaps or diseases are one indicator, and outright lack of
employment isanother. It isalso useful to indicate the amount of government spending on other
budget items, such asmilitary, infrastructure devel opment to promote investment and other items.
A review of the chapter on the nature of the obligations under the Covenant would be useful for
this purpose.

In its Revised Reporting Guidelines, the Committee asks for information about the following
formsof social security: medical care, cash sickness benefits, maternity benefits, old-age benefits,
invalidity benefits, survivors' benefits, employment injury benefits, unemployment benefits, and
family benefits.?®

20 Revised General Guidelines Regarding the Form and Contents of Reports to be Submitted by Sates Parties
Under Articles 16 and 17 of the International Covenant on Economic, Social and Cultural Rights, E/C.12/
1991/1, “Article 9" para.2.
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IX. The Right to Food (Article 11)
Article 11

1. The Sates Parties to the present Covenant recognize the right of everyone to an adequate
standard of living for himself and hisfamily, including adequate food, clothing and housing,
and to the continuous improvement of living conditions. The Sates parties will take
appropriate stepsto ensuretherealization of thisright, recognizing to this effect the essential
importance of international co-operation based on free consent.

2. The Sates Parties to the present Covenant, recognizing the fundamental right of everyone
to be free from hunger, shall take, individually and through international co-operation, the
measures, including specific programmes, which are needed:

(a) To improve methods of production, conservation and distribution of food by making
full use of technical and scientific knowledge, by disseminating knowledge of the
principles of nutrition and by developing or reforming agrarian systemsin such a way as
to achieve the most efficient devel opment and utilization of natural resources;

(b) Taking into account the problems of both food-importing and food-exporting countries,
to ensure an equitable distribution of world food suppliesin relation to need.

Thefirst paragraph of Article 11 articul ates the normative entitlement, or, the basic right to food.
The second spells out how the government must realise this right. The Committee on Economic,
Social and Cultural Rights has adopted a General Comment on the right to food, and anumber of
UN Special Rapporteurs have written reports about it. Much of this chapter will refer to the
important commentsin these documents. Whenwriting areport, it isimportant to understand two
main things: first, the definition of theright, or, the scope of entitlementsit isintended to protect;
second, the nature of the government’s obligationsto respect, protect or fulfill those entitlements.

A. Definition of the Right to Food

With the adoption of General Comment No.12, the Committee formalized many of the insights of
previouswork on theright to food. The right had been studied by Special Rapporteurs, in Expert
Conasultations, by the Food and Agriculture Organi zation, the World Food Programme and UNICEF.
In paragraph 8 of General Comment No. 12, the Committee adopts the following definition of the
‘core content’ of theright. The underlined phrases are those that receive further elaboration in the
Comment:

The availability of food in a quantity and quality sufficient to satisfy the dietary needs of
individuals, free from adverse substances, and acceptable within a given culture;

The accessibility of such food inwaysthat are sustainable and that do not interfere with the
enjoyment of other human rights.

(@) ‘Availability’ - Refers to either (i) feeding oneself directly or (ii) access to well-
functioning distribution, processing and marketing systems that respond to demand.
(para.12)

(b) ‘Dietary Needs - Thediet consists of amix of nutrientsfor physical and mental health
and growth. This has been further defined elsewhere as consisting of a mixture of
nutrients, calories and proteins. (para.9)
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(c) ‘Adverse Substances - Sets requirements for food safety, both public and private.
Practically, governments must set and enforce health and safety standards. (para.10).

(d) ‘Culturally Acceptable’ - It is necessary to take into account non-nutrient based values
for judging the acceptability of food, including the informing of consumers. (para.11)

() *Accessihility’ - This comprises two components: (i) economic accessibility and (ii)
physical accessibility. (para.13)

Economic Accessibility - The costs of obtaining an adequate diet of food should not
prevent the satisfaction of other ‘basic needs,’ ! with particular attention being given
to the socially vulnerable.

Physical Accessibility - Food must be accessible to everyone, which means that
vulnerable groups, or victims of natural disasters (e.g. Internally Displaced Persons),
may need special and emergency distribution programmes.

Important Sources for Understanding the Right to Food

The order of these documents is not meant to be hierarchical:

m General Comment No. 12, CESCR (1999).

m Report of the Special Rapporteur on the Right to Food, Jean Ziegler, (2001), E/CN.4/
2001/53.

m Report of the Third Expert Consultation on the Right to Food, Bonn, (2001).

m Interim Reportsupdating the 1987 Final Report on the Right to Food (seebelow), Asbjarn
Eide, (E/CN.4/Sub.2/1998/9). In 1999, Mr. Eide updated his study with document E/
CN.4/Sub.2/1999/12, which, as he points out, should be read in conjunction with the 1998
interim report.

m Report of the Second Expert Consultation on the Right to Food, Rome (1998) (organised
jointly by the OHCHR and the Food and Agriculture Organization (FAQ)).

m Report of the First Expert Consultation on the Right to Food, Geneva (1997). (organised
by the OHCHR).

m Rome Declaration on World Food Security (1996).

m M. Craven, The International Covenant on Economic, Social and Cultural Rights: A
Per spective on its Development (Oxford: Oxford University Press, 1995) at 306-329.

m Asbgrn Eide (UN Specia Rapporteur on the Right to Food), The Right to Food (Final
Report) UN.Doc. E/CN.4/Sub.2/1987/23 (1987).

m P Alston & K. Tomasevski, The Right to Food (The Hague: Martinus Nihjoff, 1984).

One finds upon reading these sources that much of the wisdom put forth in the earlier works
isadopted in later works, particularly in General Comment No. 12. This makes references
to earlier documents more of academic than practical interest. It is also important to note
that there are other sources of the right to food under international law, in both the UN and
regiona systems.

21 The UNDPishelpful inthisregard, for it collects data on the percentage of household income that is spent on
food. Seeitsannual Human Development Report, which isavailable at www.undp.org
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B. Governmental Obligations Related to the Right to Food

When analysing governmental obligations, the objectiveisto indicate how the State hasfailed to
set in the way it should. Put another way, we are trying to show what the State must focus on in
order to implement the core content defined above. In paragraph 16 of General Comment No.12,
the Committee clarifies that there are two main kinds of obligations: (i) progressive and (ii)
immediate

1. Progressive Obligations

Progressive obligations are the class of dutiesthat the State must implement over a period of time
rather than immediately. The government’s progressive obligations should be analysed through
the careful consideration of Art. 2(1). It is helpful to use the terminology of ‘ respect, protect and
fulfil’ where possible, and to discuss the issues of resource constraints wherever progressive
obligations are concerned. Also, one must striveto use the termsemployed in the definition of the
right to adequate food; they are the termsthe Committee understands and has assured are protected
by the Covenant. Practicaly, the Committee and other sources have invited consideration of,
among other areas, the following: (1) production, (2) processing, (3) distribution, (4) marketing,
(5) nutritional education, (6) conservation measures, (7) diffusion of scientific and technical
knowledge, (8) status of land tenure laws and agrarian reform, and (9) the direction to which
international assistanceissought and used in conjunction to theright to food.?? Another aspect of
the State’' sprogressive obligationsisto ensurethat private actors such asbusinesses act in conformity
with peopl€’sright to food.?*

2. Immediate Obligations and Violations

“Violations of the Covenant occur when a Statefailsto ensure the satisfaction of, at the very least,
the minimum essentia level required to be free from hunger.”?** Thus, when an activist shows
that a State has failed to eradicate hunger, it is the State that must show that it does not have
sufficient resources. General Comment No0.12 requires that once a violation of a minimum
subsistence right isfound, “...the State has to demonstrate that every effort has been made to use
all the resources at its disposal in an effort to satisfy, as a matter of priority, those minimum
obligations. ThisfollowsfromArt. 2(1) of the Covenant...” [emphasisadded]. Activistsought to
try to demonstratethat thereisat least one or more‘ efforts’ the government was capable of making
in order to satisfy those minimum obligations. Concrete counter-proposals are important in this
respect, and should always try to present an affordable option.

202 Sources confirming the rel evance of these suggestions can be found in the following documents: (1)-(4) General
Comment No. 12, para. 25; (5) Art. 11(2)(a), ICESCR, (requiring statesto “ di sseminate knowledge of the principles
of distribution,” also in the Revised Reporting Guidelines and discussed in Craven, supranote 180 at 321-22, as
well asin the Report of the Third Expert Consultation on the Right to Food (2001), at para.21; (6) Craven, at
319 and Art.11(2)(a); (7) Craven, at 322-23; (9) Craven, at 327-29.

23 General Comment No. 12, para. 27. Unfortunately, this paragraph usestheword ‘ should’ take appropriate steps,
which may appear to constitute a weaker obligation than that provided in Art. 2(1), which asserts that State
Parties ‘undertake to take steps.” This author submits that the State’s obligations to protect the right to food
should include the immediate obligation to bring its domestic legislation into conformity with that international
obligation, with the effective enforcement itself being perhaps subject to progressive implementation.

204 General Comment No. 12, para. 17.
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To help States and activists identify violations, the Committee gives the following exampl es.?%®

(& formal repeal or suspension of legislation necessary for the enjoyment of the right to
food;

(b) denia of accessto food to particular groups, whether such discrimination is based on
legidlation or is proactive;

(c) adoption of legidative policies which are manifestly incompatible with pre-existing
legal obligations related to the right to food;

(d) failuretoregulateactivitiesof individualsor groups so asto prevent them fromviolating
the right to food of others,

(e) theprevention of accessto humanitarianfood aid ininternal conflictsor other emergency
situations,

(f) failureof the State to take into account itsinternational legal obligations regarding the
right to food when entering into agreements with other States or international
organisations.

These examples of violations are intentionally vague, so that they be applied broadly. Activists
can use this vocabulary to articulate their findings. For example, one could argue that alaw that
repeals legidlation that provided food stamps to impoverished families is a ‘formal repeal of
legislation necessary for the enjoyment of the right to food (example (a)), which has the adverse
effect of discriminating against vulnerable groupsincluding women, estate workersand children.’
Onecould also say that alaw that authorizesthe expropriation of agricultural land without adequate
compensation is ‘the adoption of legislation that is manifestly incompatible with the pre-existing
legal obligation to guarantee the right to food, (example (c)) which constitutes a violation of the
Covenant according to the terms of paragraph 19 of General Comment No.12." Itishelpful tocite
the appropriate paragraph of the General Comment in a footnote when using its language.

3. Plans of Action and Benchmarks

[ T] he Covenant clearly requiresthat each Sate Party take whatever steps are necessary
to ensure that everyoneisfree from hunger and as soon as possible can enjoy theright to
adequate food. Thiswill require the adoption of a national strategy to ensure food an
nutrition security for all, based on human rights principlesthat define the objectives, and
the formulation of policies and corresponding benchmarks. It should also identify the
resourcesavailableto meet the objectives and the most cost-effective way of using them.?®

25 General Comment No. 12, para. 19.

26 General Comment No. 12, para. 21.
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Benchmarks are standards of achievement. Examples of benchmarks for the right to food could
include the minimum caloric intake per person in a certain region, the amount of annual funding
for agricultural products and tools for subsistence or small-scale farming, or the percentage of
household income spent on food. Benchmarks may always be reviewed and changed later, so
there may be room for some compromise when negotiating them. It appearsclear from the General
Comment that a government has an immediate obligation to commence the design of a plan of
action, and the progressive obligation to carry out itsvarious aspects, such as consultations, baseline
studies, and benchmark setting.

When designing its plan of action, the government must observe the following elements. Some
relate to the procedure that must be followed, while others refer to the content of the plan:

m  Create representative design that incorporates the views of the different stakeholders
(paras. 24, 29);

m  Set atimeline for implementation (para. 24);

m  Addresscritical production and distribution measures, aswell asrelated issuesin health,
education and social security (para. 25);

m  Addresstheissue of discrimination in particular (para. 26);
m  Set verifiable benchmarks (para. 29);

m  Adopt framework legidation whichincludestargets set relativeto the benchmarks, atime
framefor achievement, and intended collaboration with civil society and others (para.29).

The NGO community can contribute in many waysto the creation of anational plan of action. The
following stepsare but oneway to do so: (1) devisean dternative national plan of actioninconjunction
with other groups working in the same sector; (2) formulate a proposal for the establishment of
collaboration between the government and civil society for the purposes of establishing a plan of
action; (3) propose indicators, benchmarks and surveys for evauating access to adequate food,
including nutrition, safe water, and education, and (4) develop proposals for policies and laws you
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wish to have incorporated in the framework legidation. A failure of the government to cooperate
with awell-organised NGO sector in thisregard would amount to non-compliancewith itsobligations
under the Covenant. Thisis made clear by thefirst point in the list above.

C. Drinking Water as Human Right

Theright to food islargely an entitlement to nutrition adequate to maintain health. Aswater isan
indispensabl e aspect of this nutrition and health, it is necessarily implied in the terms of the right
to food and health, aswell asto theright to lifeand housing.?*” Theissue of privatisation of water
resources, (see box), makes the relevance of this aspect of the right quite important.

In November 2002 the Committee adopted General Comment No. 15 on the Right to Water. It
confirmsthat the right is protected under Articles 11 (the right to an adequate standard of living)
and 12 (the right to health). The Genera Comment is organised along similar lines as General
Comments No. 13 and 14. It describesthe normative content of the right in terms of availability,
quality, and accessibility, and examinesin detail the situation of vulnerable groups and theright to
water (paras. 10-16). Thereafter the Committee discusses general obligations, violations, national
implementation and obligations of non-state actors. The general character of obligationsremains
the sameasin General Comments Nos. 13 and 14, although the substantive entitlement isdifferent.
Those activists interested in reporting on this topic should consult this Comment.

The adoption of this Comment was a result of the extensive collaboration between international
organisations, including the Centre on Housing Rights and Evictions, WaterAid and the World
Health Organisation. It suggestsapromising rolefor theinvolvement of civil society organisations
in the elaboration of international human rights law.

D. Reporting Checklist

The following checklist addresses the general scope of the right to food under Article 11. The
|etters appearing at the end of each question indicate the section of this chapter in which the topic
is examined:

1. Arethere people who look any or all of the elements of the core content of the right to
food? (A)

2. Hasthe government failed to implement its progressive obligations? (B.1)

3. Hasthegovernment failed to implement any of itsimmediate obligations or committed
violations of the right to food? (B.2)

4. Hasthe government initiated a national plan of action? (B.3)

5. If so, hasit included the necessary elements and consulted the NGO community or the
direct stakeholders? (B.3)

6. Hasthe government respected, protected and fulfilled the right to water? (C)

27 See the working paper by Mr. El Hadju Guissé, on the right to access of everyone to drinking water supply and
sanitation services, UN Doc. E/CN.4/Sub.2/1998/7, and the Report of the Special Rapporteur on the Right to
Food, Jean Ziegler, UN Doc. E/CN.4/2002/58. See also General Comment No. 4, para. 8 where the Committee
states that the right to adequate housing includes the right to safe drinking water.
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THE RIGHT TO WATER IN SRI LANKA - TEXTBOOK CASE OF INDIVISIBILITY

TheWater Resources Council and Secretariat of the Government of Sri Lankahave prepared a Draft Water
Resources Act, and Draft Water Resources Regulations for the implementation of the Water Resources
Policy. The main effects of the policy would be to give all rights over access to groundwater and river
basins to the State of Sri Lanka, which would assume control over issuing ‘water entitlements'. Those
entitlements will be sold to particular users. The use of water-wells and even groundwater from rain
without an entitlement will be an offence punishable by fine and/or imprisonment.

Justification

The policy is claimed to be awater conservation measure aimed primarily at stemming the wasteful usage
of irrigation water on relatively unproductive paddy farming in the dry zones of Sri Lanka, which is said
(by advocates of the policy) to consume 90-95 percent of water resources. However the motivation for this
policy stems clearly from a World Bank Policy ‘Recommendation’, “Non Plantation Sector Policy
Alternatives’” Report (1996). The report states unequivocally that this sector will not grow economically
unless paddy farming and other low-value crops are replaced with higher value export crops. The report
statesfurther that small farmers are unwilling to give up paddy and other food crops, and that they must be
encouraged to abandon such production. It refersto thefact that water is given to them free asareason for
such attitudes, and then states clearly that ‘water is a commodity’ and ought to be ‘marketed...by the
private sector, and not the government.” The Sri Lankan government isin the process of complying with
thisrecommendation. Activists also point out the efforts of trans-national corporations such as Monsanto
and multilateral institutions such as the WTO to have water declared a commaodity. For these compelling
reasons, the policy has been critiqued for being implemented in favour of foreign interests, and not the
water needs of the people of Sri Lanka.

Nine Major Problems

First, the proposed legislation will have the effect of giving ‘ entitlements’ not to small users, but rather to
large users who in turn will have the right to sell it on their own terms. The poor will have virtually no
access to entitlements, no say in the determination of water prices, and ultimately highly restricted access
to water they cannot afford. Second, the infrastructure costs of water measuring will likely be borne by the
State and ultimately the tax-payers of Sri Lanka, and not by private investors, as have the infrastructure
costs for most large scale ‘ development’ projects undertaken in the last two decades that were designed to
attract foreign investment (e.g. Mahaweli diversion, super-highways, airport, harbour etc.) Third, as
production will be shifted to export oriented crops, and thus subject to fluctuating foreign markets, the
food security of the farmersand other Sri Lankanswill bethreatened. Someforecast potential starvation.
Fourth, the cultural relevance and historical importance of paddy production to the people of Sri Lanka has
been given no importance whatsoever. Fifth, the provision of privatised water resources will most likely
not be provided by Sri Lankan business, which lacksthe expertisein the area, and rather by foreign companies
with large amounts of capital and international experience in the ‘water business'. Thus the supposed
profits from the industry will be siphoned away. Sixth, the move towards efficient methods of water
transportation-such as concrete channelling-will have the deliberate consequence of preventing seepage
into channel banks, which is an important element of the bio-diversity of surrounding areas. Seventh, the
move towards ‘productive’ crops involves the shift toward heavily ‘input-dependent’ farming, which
increases greatly the use of chemicals and poisonous pesticides. Thisin turn pollutes water supplies. This
exposesthe hypocrisy of the ‘ sustainability’ justification of the proposal, and is supported by the experience
of producing such cropsin the hill country by companies unwilling to take measures against soil erosion
and depletion. Ninth, and most importantly, until recently civil society organisations representing the
poor-and of course the poor themselves- have not been consulted during the policy adoption process. This
situation has begun to change, largely through awell-organised Campaign to Protect Common Water Rights,
which can be joined through MONLAR-Movement for National Agriculture and Land Reform
(monlar@sltnet.1k).

Source: MONLAR, “ Can Water Marketing Prevent a Crisis?, and LHRD,
“ Privatisation of Water Resources and its Consequences’ in People's Rights,
I ssue No.2-2000.
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X. The Right to Adequate Housing (Article 11)

The right to adequate housing is regarded as a fundamental right upon which other crucial rights
depend. These dependent rights include health, education, freedom of expression, freedom of
association, the right to work, freedom to take part in public decision making as well as many
others.?® The Committee has confirmed that the right to housing means a right to adequate
housing,”® and devoted two general comments to the topic of housing rights (Nos. 4 and 7). In
addition, the January 2001 report of the Special Rapporteur on the Right to Adequate Housing,
Miloon Kothari of India, contains arecent summary of the legal and institutional work conducted
on the right at the UN, as well as the identification of important strategies and goals that are
necessary for the effective implementation of the right to adequate housing.?*°

The Committee has addressed the right to adequate housing generally (General Comment No.4),
and theissueof forced evictionsin particular (General Comment No.7). Ineach case, itisimportant
to understand (1) the definition or scope of the right, and (2) the nature of the State’s obligations
to respect, protect and fulfil the right.

A. Definition of Adequate Housing

While the Committee makes clear that the definition of ‘adequate housing’ will vary depending
on the circumstancesin each country, it articul atesthe key elementsthat must be present in adequate
housing anywhere. These elements are explained in paragraph 8 of General Comment No. 4.

a) Legal Security of Tenure - “Security of tenure should be provided and enforced in
consultation with the affected groups. This protects people from eviction, harassment
and other threats.

b) Availability of Services, Materials, Facilitiesand I nfrastructure- All people are entitled
toi.efacilitiesthat are essential for health, security, comfort and nutrition, which include
safe drinking water, energy for cooking, heating, lighting, sanitation facilities, refuse
disposal, storage and emergency services.

c) Affordability - The cost of adequate housing should not compromise the sati sfaction of
other basic needs.

d) Habitability - Housing must protect itsinhabitantsfrom cold, damp, heat, rain, or other
health threats and structural hazards, as well as provide them with adequate space.
Here the Committee refers to the World Health Organization’s Health Principles of
Housing (1990).

€) Accessibility - All people are entitled to adequate housing, and disadvantaged groupsin
particular must be accorded full and sustainable access to housing, which may mean
granting them priority status in housing allocation or land-use planning.

28 See M. Craven, The International Covenant on Economic, Social and Cultural Rights: A Perspective on its
Development (Oxford: Oxford University Press, 1995) at 330 for a discussion of the Committee’s view of the
fundamental aspects of the right to housing. See also General Comment No. 4, paras. 1 and 7. Para. 1: “The
human right to adequate housing...isof central importance for the enjoyment of all economic, social and cultural
rights.”

29 General Comment No. 4, para. 7.

210 |t should be noted that this report, despite its comprehensiveness, has been critiqued. See COHRE, Newsletter
No. 4, June 2001, available from the COHRE website: www.cohre.org
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f) Location - Housing should be located in areas in which there is access to employment
options, health-care services, schools, child-care centresand other social facilities. This
applies equally in urban and rural areas. Housing also should not be built on or near
polluted sites or sources of pollution.

g) Cultural Adequacy - Activitiesgeared towards devel opment or modernization of housing
should ensure that the cultural dimensions of housing are not sacrificed, while
simultaneously ensuring modern technical facilities.

These aspects of adequate housing are necessarily general, and must be given more specific content
by activistsworking in particular countriesand regions. It ishelpful, however, to usethe vocabulary
employed under each paragraph. So for example, one could address poor housing for plantation
or estate workerswith thelanguage of * habitability,” the condition of Internally Displaced Persons
shelters with * cultural adequacy,” and the restrictions on transport and mobility in conflict zones
with *availability of services, materials, facilitiesand infrastructure.” More suggestionsare given
below, under ‘Plans of Action.’

The Right to Housing Under International Law

Law

Universal Declaration of Human Rights (1948), Art.25(1)
Convention on the Elimination of All Forms of Racial Discrimination (1965), Art.5(e)(iii)
Convention on the Elimination of All Forms of Discrimination Against Women (1975), Art.14(2)
Convention on the Rights of the Child (1989), Art.27(3))
Convention on the Status of Refugees (1951), Art.21
Migrant Workers Convention (1990), Art.43(1)
Revised European Social Charter (1996), Art.31

Declarations
ILO Recommendation No.115 on Workers’ Housing (1961)
Vancouver Declaration on Human Settlements (1976)
Global Strategy for Shelter to the Year 2000 (General Assembly, 1987)

B. Government Obligations Related to the Right to Adequate Housing

1. Progressive Obligations

The government must implement the right to housing to the maximum of available resources.
There are also more specific requirements of this obligation. “A genera decline in living and
housing conditions, directly attributable to policy and legidlative decisions by States Parties, and
inthe absence of accompanying compensatory measures, would beinconsi stent with the obligations
found in the Covenant” (General Comment No. 4, para. 11). It may be argued convincingly that
any general declinein housing conditionsthat was preventable by the government isinconsistent
with its progressive obligations under the Covenant.?'

There are at least three other specific progressive obligations under the Covenant. Thefirst isthat
the government must promote ‘ enabling strategies' that help people find their own housing (para
14). Examples would include, but are not limited to, low-interest or interest-free loans, ‘ self-help’

21 See Craven, supra note 208 at 331-2, where he writes “ Even where housing provision is generally undertaken
by the private sector, States must retain ultimate responsibility for shortfalls... .”
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information on sanitation and infrastructure construction, and the funding of community initiatives.
A dtrategic move to engage and this obligation would be for NGOs to propose such measures.
Refusing to discussvalid proposalsin good faith would be aviolation of the Covenant. The second
obligationisthat when seeking international assistance, States‘ should’ seek to indicate areasrelevant
to the right to adequate housing where externa financing would have the most effect. In so doing,
they should take due note of the needs and views of the affected groups (para. 19, General Comment
No. 4). Consultation isexplicitly called for in this case. Finaly, when implementing strategies for
the realisation of the right, priority must be given to disadvantaged groups (para. 8(e)).

2. Immediate Obligations

Governments cannot justify the non-implementation of animmediate obligation, unlessthere are
extraordinary circumstances. Therefore resource constraints are not a factor or excuse in this
anaysis. Thefollowing are immediate obligations related to the right to adequate housing:

(@) To adopt anational housing strategy (para. 12);
(b) To monitor the situation with respect to the right to housing (para. 13);

(c) Torefrain from action that would obstruct accessto housing (Craven at 331);

(d) To ‘facilitate self-help’ (granted the completion of such plans will be a progressive
obligation);

(e) Toseekinternational assistanceif immediate obligations appear to be beyond the State’s
financia capacity (para. 10, Genera Comment No. 4); and

(f) Toensurethat evictionsare carried out in accordance with duly enacted law, and include
resettlement or compensation (see ‘ Forced Evictions' below).

3. Judicial Enforcement Strategies

Theright to housing is specia inthat it is often protected through a variety of judicial and quasi-
judicial means (e.g. Rental Boards). In acknowledgement of that experience, the Committee
addresses severa waysin which theright may be legally protected. These are concrete and well-
known techniques for protecting housing rights. As such, they would make excellent and well-
justified recommendations by activists.

They include the following (para.17):
(a) legal appealsaimed at preventing planned evictions or demolitionsthrough theissuance
of court-ordered injunctions;
(b) legal procedures seeking compensation following anillegal eviction;

(c) complaintsagainst illegal actions carried out or supported by landlords (whether public
or private) inrelation to rent levels, dwelling maintenance, and racial or other forms of
discrimination;

(d) alegations of any form of discrimination in the allocation and availability of accessto
housing; and
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(e) complaints against landlords concerning unhealthy or inadequate housing conditions.
In somelegal systems, it would a so be appropriateto explorethe possibility of facilitating
classaction suitsin situationsinvolving significantly increased level s of homelessness.

4. Plans of Action and Benchmarks

In paragraph 12, the Committee confirms that the obligation to take steps under the Covenant
“...will amost invariably requirethe adoption of anational housing strategy.” Thisplanisadopted
directly from the Global Strategy for Shelter, paragraph 32. According to this document, a proper
national housing strategy “...defines the objectives for the development of shelter conditions,
identifies the resources available to meet these goals and the most cost-effective way of using
them and sets out the responsibilities and time-frame for the implementation of the necessary
measures.” %2

If one wishes to become part of the process of developing a national plan of action, one may
consider the following practical steps for doing so:

() establish a network or coalition with other NGOs working in the area. This kind of
network is crucial for getting the government to take proposal s seriously;

(b) drawing onthework of UN specialised agencies, produce national, disaggregated criteria
for what constitutes adequate housing. Thiswould mean providing specific indicators
and benchmarks for each of the elements of the definition discussed above;

(c) adopt aset of joint civil society proposals for inclusion in a national plan of action to
implement the right to adequate housing;

(d) having achieved steps 2 and 3, initiate a dialogue with the government with aview to
adopting theindicators and benchmarks devel oped in steps 2 and 3. Part of the proposal
could ask that the indicators be included in the statistical data-collection of the
Department of Census and Satistics.

Therefusal of the government to cooperate at stage four of this proposed strategy, in thisauthor’s
opinion, would be aviolation of the Covenant. The undertaking to ‘take steps’ clearly requires (1)
monitoring, (2) strategies, and (3) collaboration with civil society. These are explained clearly in
paragraph 12 of General Comment No.4.

C. Forced Evictions

General Comment No.4 refersto security against forced evictionsasapart of ‘ security of tenure,’
which is an integral aspect of the right to adequate housing. 1n 1997, the Committee adopted
General Comment No. 7, which treats in detail the subject of forced evictions. After having
considered a number of State Reports (see box) in relation to forced evictions, it decided that the
matter was ripe for further elaboration in the form of a General Comment. Two major aspects of
the Committee’ streatment of State Reportswere (1) thefact that during the course of the evictions
the families had been forced to live in ‘deplorable conditions’ and (2) the domestic legal
requirements for enforcing an eviction had not been followed.3

22 The Document was adopted by the General Assembly at its Forty Third Session, Supplement No. 8, addendum
1, UN Doc. A/43/8/Add.1.

23 See Craven, supra note 208 at 341 for a discussion.
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FORCED EVICTIONS- EXAMPLES FROM THE FIELD

B Dominican Republic - 1985-1995, over 15, 000 families were evicted during the
course of city ‘remodelling.” The authorities did not comply with local laws
regulating evictions, and did not relocate the victims or provide them with
adequate compensation. In 1991, Dominican NGOs persuaded the Committee
to issue a warning to the government against carrying out a planned eviction of
70,000 people. As a result, the eviction order was not carried out, and was
formally repealed by a new government in 1996. (Source: M. Craven, The
International Covenant on Economic, Social and Cultural Rights: A Perspective
on its Development (Oxford: Oxford University Press, 1995) at 341-343; F. Morka,
“The Right to Adequate Housing” in Circle of Rights: Economic, Social and
Cultural Rights Activism (Washington: International Human Rights Internship
Program, 2000) at 250-252 (who puts the figure at 200,000, according to the
estimates of local NGOs)).

B Panama - In 1990, the US invaded Panama and together with some Panamanian
forces took part in the forcible eviction of a number of settlers. While some were
deemed unavoidable aspects of the invasion, others were seen as unacceptable
under the terms of the Covenant. In particular, over 5,000 persons who had
lived in the area for more than two years were forcibly removed from their homes
and the homes were destroyed. The evictions had not been carried out pursuant
to a legal order, and were thus inconsistent with domestic law (Source: Craven
at 343).

B Nigeria - In July 1996, the Nigerian government announced that it intended to
demolish 15 slum communities without making provisions for compensation or
resettlement. Over 2,000 people were evicted pursuant to the first phase of the
project. The plan was to be carried out under a World Bank funded project, and
thus the Social and Economic Rights Action Centre (SERAC), a Nigerian NGO,
engaged the Bank’s new Inspection Panel Review process, which provides a
procedure for people to complain to the Bank about projects that do not comply
with its internal guidelines on certain matters. An on-site inspection was carried
out, and the Bank officials agreed that the project managers had not complied
with the Bank’s Operational Policy on Involuntary Resettlement (Source: Morka
at 250).

1. Definition

“[Forced evictions are] the permanent or temporary removal against their will of individuals,
familiesand/or communitiesfrom the homes and/or land which they occupy, without the provisions
of, and accessto, appropriateformsof legal or other protection. The prohibition onforced evictions
does not, however, apply to evictions carried out by force in accordance with the law and in
conformity with the provisions of the International Covenants on Human Rights.” (Paragraph 4,
General Comment No.7).
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The Committee thus notes the internal limitations of the right not to be forcibly evicted, and
repeats the limitations in paragraph 6. It recognizes that the expropriation of land by the State is
arecognized and legally acceptable practice, provided that it is carried out in accordance with the
l[imitations provision of the Covenant, which is Art.4. Notice that the wording is ‘homes/land
which they occupy.” This meansthat holding legal tenure is not a precondition for applying this
right. Infact, theright islargely designed to protect people who have no choice but to ‘ squat’ on
land to which they have no title.

2. Governmental Obligations

a) Progressive Obligations

Forced evictions concern primarily the government obligation to ‘respect’ the right to adequate
housing. Asexplained inthe chapter on States Parties’ obligations, the obligation to respect isone
of restraint only. This means that resource limitations should not be a significant factor in the
realization of the right not to be forcibly evicted. There are, however, at least two progressive
obligationswhich were identified in the General Comment, and thus may be subject to realisation
over time in accordance with the available resources:

1. Toreview relevant legidation to determine compliance with the Covenant (para.10);

2. To ensure to the maximum of available resources, that where evictions cause
homelessness or the violation of other human rights, these people have adequate
aternative housing, resettlement or access to productive land (para.17).

b) Immediate Obligations

The following are identified as immediate obligations in General Comment No.7:

1. Torefrainfromforced evictions[obligation of respect] and ensurethat thelaw isenforced
[obligation to protect] against State agents (e.g. police) or third parties who carry out
forced evictions (para.9);

2. Toenact legislation that controlsforced evictions. Thisisa part of the undertaking ‘to
takesteps inarticle2(1). It shouldinclude (a) greatest possible security to occupiers of
houses and land, (b) conform to the Covenant, and (c) be designed to control the
circumstances under which evictions may be carried out (para.10);

3. To consult with affected personsin the effort of identifying “all feasible alternatives”
before carrying out any evictions, particularly large ones. Thisshould aimto avoid the
use of force (para.14);

4. Lega remediesor procedures‘should’ be provided to those who are affected by eviction
orders (para.14); and

5. States Parties ‘shall seetoit’ that all individuals concerned have the right to adequate
compensation for any movable or immovable (personal or real) property that isaffected
(para.14).

While points 4 and 5 use somewhat weaker language in the General Comment, they nonethel ess
articulate immediate obligations, and may be reported in the same manner as the rest. Points 2
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and 4 refer to the provision of legal mechanisms for protection against forced evictions. These
legal mechanismsare designed to enforce ‘ procedural guarantees,” which areruleswith which the
State must comply if it wishesto carry out an eviction. Procedural guarantees are well known in
criminal law. Their justification isthat when the State usesits enforcement mechanismsto deprive
anindividual of hisor her liberty, it must do so in accordance with certain procedures (e.g. reading
of rights, presumption of innocence, and afair and impartial trial). The Committee clarifies what
it considers to be the essential procedural guarantees for protecting the human right not to be
forcibly evicted (para.16):

(a8 an opportunity for genuine consultation with those affected;

(b) adequate and reasonable notice for all affected persons prior to the scheduled date of
eviction;

(c) information on the proposed evictions and where applicable, on the alternative purpose
for which the land or housing is to be used, to be made available in reasonable time to
all those affected;

(d) government officialsor their representativesto be present during an eviction, especially
where groups of people areinvolved,

(e) all persons carrying out the eviction to be properly identified;

(f) evictions not to take place in particularly bad weather or at night unless the affected
persons consent otherwise;

(g) provision of legal remedies; and

(h) provision, where possible, of legal aid to persons who are in need of it to seek redress
from the courts.

It would be useful to look for these precise things in both legislation and governmental conduct
when compiling areport for the Committee.

D. Reporting Checklist
Thefollowing checklists address the general scope of the right to adequate housing under Art. 11.
The letters appearing at the end of each question indicate the section of this chapter in which the
topic is examined:
1. Do all people enjoy al of the key elements of adequate housing? (A)

2. Has the government tolerated a decline in housing conditions that it could have
prevented? (B.1)

3. Hasthe government promoted enabling strategies, sought international assistance for
housing in particular, and given priority to disadvantaged groups in its programmes?
(B.1)

4. Hasit fulfilled its five immediate obligations? (B.2)

5. Has it adopted the judicia enforcement mechanisms for protecting housing rights?
(B.3)
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0.

Hasit initiated anational plan of action? If so, hasit consulted the NGO community or
direct stakeholdersin doing so? (B.4)

Has the government evicted anyone within the terms defined in General Comment
No.7?(C.1)

If so, wasthe eviction conducted according to law and wasit necessary for the promotion
of the general welfare in a democratic society (Article 4 of the Covenant)? (C.1)

Has the government fulfilled the two progressive obligations mentioned? (C.2(a))

10. Hasit fulfilled the five immediate obligations? (C.2(b))

11. Doesit respect and protect procedural guarantees? (C.2(b))



XI. The Right to Health (Article 12)
Article 12

1. The SatesPartiesto the present Covenant recognize the right of everyone to the enjoyment of
the highest attainable standard of physical and mental health.

2. Thestepsto betaken by the Sates Partiesto the present Covenant to achievethefull realization
of thisright shall include those necessary for:

(a) The provision for the reduction of the stillbirth-rate and of infant mortality and for the
healthy development of the child;

(b) The improvement of all aspects of environmental and industrial hygiene;

(c) The prevention, treatment and control of epidemic, endemic, occupational and other
diseases;

(d) The creation of conditionswhich would assureto all medical service and medical attention
in the event of sickness.

A. Introduction

Theright to health isan essentia entitlement both intrinsically and asameansfor the satisfaction
of other human rights. The indivisibility of the right is recognised through its inextricable
relationship to the right to food, adequate housing, work, participation in political life and above
al theright to lifeitself.?* Itsimportance isrecognised through its affirmation in numerous other
international human rights conventions, such asthose pertaining to racial discrimination, women's
rights and children’srights (see box). In addition to the protection offered by the Covenant, there
are other extensive sources of theright to health in international law and international relations.?*

Paragraph 1 of Article 13 stipulates that everyone has the right to enjoy the highest attainable
standard of physical and mental health. Thisis a general obligation, which may be realised in
numerousways. Paragraph 2 setsforth particular stepsthat States Parties undertake to implement
the right stated in paragraph 1. These steps are necessary for the full realisation of the right set
forth in paragraph 1, but are not the only steps that must be taken (i.e. they are not sufficient).
They represent priority stepsand particul ar indications of the concreteissuesthat must be addressed
by States Parties.

In May 2000, the Committee adopted General Comment No. 14, which is its longest single
commentary to date on any of the Covenant rights. Asthis Comment is recent and a compilation
of much work on the subject, this chapter will be an extensive analysis of its provisions. The
General Comment is not the clearest of the Comments adopted thusfar. The reader will therefore
need patience to get through this chapter. Relatively simple advice for reporting is given at the
end of the chapter.

24 |n Genera Comment No. 14, para. 36, the Committee outlines some of the State’s obligations to fulfil the right
tofood. They include, anong other things, nutritiously safefood and potabl e (drinkable) water, basic sanitation
and adequate housing.

25 SeeV. Leary, “TheRight to Health in International Human Rights Law” (1994) Vol.1, No.1 Health and Human
Rights 24. The author discusses the importance of the World Health Organisation and some of the numerous
studies conducted on the right at national, regional and international levels.
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B. Definition
Paragraph 12 describes the essential and interrelated elements of the right to health:

(a) Availability - Public health care facilities must exist in sufficient quantity. Though this
definition will vary according to the level of development, adequate facilities must
include the following: (i) safe drinking water, (ii) adequate sanitation, (iii) hospitals,
(iv) clinics, (v) trained medical personnel receiving domestically competitive salaries,
and (vi) essential drugs.?'

(b) Accessihility - This includes the sub-elements of (i) non-discrimination, (ii) physical
accessibility, (iii) economic accessibility,?’ (iv) information accessibility.

(c) Acceptability - All health facilities must be respectful of medical ethics and culturally
appropriate.

(d) Quality - Health facilities, goods and services must be scientifically and medically
appropriate and of good quality. Among other things, this requires skilled medical
personnel, scientifically approved and unexpired drugs and hospital equipment, safe
water and adequate nutrition (within medical facilities).

As these are the core elements of the right to health, they represent the primary entitlement the
State must ensure to its people. It is helpful to use this vocabulary in reports to the Committee.
Practically, this would involve showing that particular facts amount to a lack of ‘availability,’
‘economic accessibility’, or so forth. For example, one could argue that when closing a certain
hospital without compensatory measures, the State ‘fails to respect the availability of the right to
health within the meaning of paragraph 12 (a) of Genera Comment No.14.’

Another important point is that these are the ‘essential’ elements. It is open to activists to show
that there are other crucial aspects to the right to health, particularly in their society, that are not
covered by the elementsabove. These may includethe provision of emergency health care during
an epidemic, the institution of an immunisation programme for youth or other measures.

C. General Obligations

While the definition of the essential elements of the right to health are spelled out above, the
nature of the government’s obligations to respect, protect and fulfil those elements are discussed
below. Itisimportant to recall that demonstrating aviolation of theright to health requires showing
(1) that a person or group is not enjoying one of the essential elements of the right to health, and
(2) that there is something the government ought to be doing to respect, protect or provide that
element (obligations). In General Comment No.14, the Committee divides governmental
obligationsinto two categories. general and specific. This section dealswith general obligations.

216 Asdefined by the WHO Action Programme on Essential Drugs. See General Comment No. 14, para.12 (a).

27 Regrettably, the Committee does not define what the word ‘affordable’ means. It also avoided doing so in
General Comment No. 13, on the right to education. It did, however, defineit in General Comment No. 12 on
theright to adequate food, para. 13. “Economic accessibility impliesthat personal or household financial costs
associated with the acquisition of food for an adequate diet should be at alevel such that the attainment and
satisfaction of other basic needs are not threatened or compromised.” The Committee uses the same definition
for affordability of housing, in General Comment No. 4 on (the right to adequate housing), para.8(a). Taken
together, then, it seems that the same definition of ‘affordable’ in respect of the right to health ought to be
defined as a price that does not compromise the satisfaction of other basic needs.
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The Right to Health Under International Law

The following Conventions do not all assert a substantive right to health ; some focus on the
discriminatory aspects of the right to health. However all elaborate a dimension of the general
right to health under international law.

Universal
Universal Declaration of Human Rights (1948), Art.25
Convention on the Rights of the Child (1989/1990), Art.24(1)
Convention on the Elimination of All Forms of Racial Discrimination (1965/1969), Art.5(e)(iv)
Convention on the Elimination of All Forms of Discrimination Against Women (1979/1981),
Arts.11(1)(H& 12.

Regional

European Social Charter (1961, Revised in 1996), Art.11

African Charter of Human and People’s Rights (1981), Art.16

Additional Protocol to the American Convention on Human Rights in the Area of Economic,
Social and Cultural Rights (1988), Art.10

1. Respect, Protect and Fulfil

General Comment No.14 makes extensive use of these categoriesfor the analysis of governmental
obligations. In General Comments No. 12 and 13, the Committee clarifies that the obligation to
fulfil includes two sub-components:. the obligation to facilitate and the obligation to provide. The
Committee steps forward in General Comment No.14 to add a third sub-component, namely, the
obligation to promote the health of its people.?®®* The Committee explains the addition as being
justified in light of the®...critical importance of health promotion in the work of [the] WHO and
elsewhere.” 29

2. General Legal Obligations

The most general obligation arising from the Covenant is to implement progressively, to the
maximum of available resources, the enjoyment of the highest standard of physical and mental
health. The activist should therefore consider Art. 2(1) of the Covenant, which iscovered in Chapter
IV. Thisisahigh and general standard of achievement, and is usually broken down into various
components for the sake of specificity.

The paragraph useslanguage that suggestsanearly utopian level of implementation, which appears
to render the right susceptibleto theinterpretation that it can only berealised progressively over a
long period of time. The Committee countersthisinterpretation by indicating that the right includes
a core obligation to satisfy the minimum essential level of primary health care. This aspect is
examined below, under ‘ Core Obligations' (H.1).

218 |nformation on this aspect of theright to fulfil can be found at paras. 33 and 37.

219 Footnote 23 to para. 33, General Comment No. 14.

95



Finally, the Committee calls attention to the fact that Art.2(1) requires States Parties to take
immediate steps toward the full realisation of theright to health. Those steps must be deliberate,
concrete and targeted.?°

3. Non-Discrimination and Vulnerable Groups

During times of severe resource constraints, the State must protect the most vulnerable members
of society through the adoption of relatively low-cost targeted programmes.?t An example of a
low-cost targeted programme would be the establishment of awomen’s health station in aconflict
zone, or animmunisation programmefor particularly vulnerable children during times of outbreak.
Presumably, ‘the most vulnerable members' of society can include members of the groups listed
above, but also pertain to the poorest people and to those most susceptible to physical danger by
the non-implementation of the right. The Committee offers the following guidance:

By virtue of Art. 2(2) and Art. 3, the Covenant proscribesany discrimination in access
to health care and underlying determinants of health, as well as to means and
entitlements for their procurement, on the grounds of race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth, physical
or mental disability, health status (incl. HIV/AIDS), sexual orientation, civil, political
or social status which has the intention or effect of nullifying or impairing the equal
enjoyment or exercise of the right to health.??

Thislist of prohibited groundsis quite contemporary, and includes the newer categories of health
status, social status, social origin and sexual orientation. These newer categories of non-
discrimination represent the cutting edge of progressive human rights law throughout the world,
and are only now gaining ground in the rich western countries.

The Committee gives specific attention to the issues of women’sright to health (para.21), children
and youth (22-23), older persons (25), persons with disabilities (26) and indigenous peoples (27).
Each of these paragraphs suggests pro-active measures for realising the right to health. Thus,
when compiling data on these groups, activists should refer to these paragraphs to add support to
their own suggestions for alternatives.

4. Retrogressive Measures

The attention given to retrogressive measures is particularly timely. In the rich Western world,
cutbacks in social spending in order to lower taxes has become a persuasive form of political
rhetoric directed at amajority population that isby and large rich enough to tend to its own needs.
The adverse effect is increasing poverty, as demonstrated by comparing the rate in the United
States to that in Norway.?? In the developing world, the doctrine of retrogressive measures is
equally important as many of the debt-related restructuring programmes involve the curtailment

20 Genera Comment No. 14, para.30.

21 General Comment No. 14, para.18, referring to General Comment No. 3, para. 12. See also Chapter X1V
(Vulnerable Groups and ESC Rights).

22 General Comment No. 14, para. 18.

223 See UNDPR, Human Development Report, 2000. While 14.1 percent of the United States' population lives on
lessthan $14.40 aday, only 2.6 of Norway’s population does. While 17.3 percent of the United States' population
earns less than 50% of the median income, only 5.8 of Norway’s population does.
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of socia spending and the privatisation of social sectors, including health. The new patent rules
introduced under the WTO Trade Related Aspects of Intellectual Property Rights (TRIPS
Agreement) may induce severa governments to curtail accessto life-saving drugs.?* Thereisa
strong presumption that such measures are incompatible with the Covenant, and the State assumes
the burden of proving that the measures were introduced “...after the most careful consideration
of al alternatives and that they are duly justified by reference to the totality of the rights provided
for in the Covenant in the context of the full use of the State Party’s maximum available
resources.” 2 Activists should thus seek to identify whether the State has given careful consideration
to alternatives, and whether the cutbacks are justified by the totality of rightsin the Covenant.

5. International Obligations

There are three important aspects of this category. Thefirst isthat the international community
undertakesto support, through international assistance and cooperation, the progressiverealisation
of theright to health.??® The second isthat States Parties must respect the enjoyment of the right
to health in other countries “...if they are able to influence these third parties by way of legal or
political means.”?*” This statement alludes to the problem of a corporation that is based in one
country (e.g. Canada) violating the rights of people in another country (e.g. Sudan). People have
used the USAlien Tort ClaimsAct to challenge such corporate action successfully. Another way
to control this conduct isthrough legislative controls regul ating where and how corporations may
do business. Third, States Parties must refrain from using sanctions or embargoes to restrict the
flow of adequate medicines and medical equipment to countriesin need. In General Comment
No.14, the Committee recalls its succinct discussion of thisissue in General Comment No.8, on
the relationship between economic sanctions and the enjoyment of economic, social and cultural
rights. Finally, it may be argued that States Parties have an obligation to seek international assistance
for the fulfillment of the right when they do not have sufficient resources to fulfil it.>®2 Showing
the non-fulfilment of this obligation would involve the activist demonstrating both that (1) when
obtaining foreign aid, theright to health was not a priority and (2) that there has been no sustained
effort to obtain international assistance to implement the right to health.

D. Specific Legal Obligations

The Committee makesalong list of specific obligationsto respect, protect and fulfil at paragraphs
34-37. Theselistsindicatethe measuresrequired to comply with the obligations under the Covenant,
but arefar too long to reproduce here. Activiststhat areinterested in identifying particular violations
ought to consult these liststo see whether their situation matches up with any of the given examples.
The following are a few of the author’s examples of how to use the language of the General
Comment to report non-compliance:

24 See Statement of the Committee on Economic, Social and Cultural Rights on Human Rights and Intellectual
Property, (2001), UN Doc. E/C.12/2001/15.

25 General Comment No. 14, para. 32, referring to General Comment No. 3, para. 9, and General Comment No. 13,
para. 45.

26 General Comment No. 14, paras. 39 and 45. ThisfollowsfromArt. 2(1), asclarified in Genera Comment No. 3.
27 General Comment No. 14, para.39.

28 |n respect of the right to food, see General Comment No. 12, para. 17. In respect of Covenant obligationsin
general, See M. Craven, The International Covenant on Economic, Social and Cultural Rights: A Perspective
on its Development (Oxford: Oxford University Press, 1995) at 144-145.
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“The government fails to comply with its obligation to respect the right to health. Policy X
imposes an impediment upon the practice of traditional preventive health care, which contravenes
the government’sobligation to respect theright to health under General Comment No.14, para.34.”

“The privatisation of health care without adequate mechanisms for safeguarding availability
constitutes afailure to protect the right to health under para.35, General Comment No.14.”

“In failing to provide additional hospital beds during predictable outbreaks of Dengue Fever, the
government has not fulfilled its obligation to make health services available.”

1. Core Obligations

In General Comment No.3 the Committee established that “...aminimum core obligation to ensure
the satisfaction of, at the very least, minimum essential levelsof each of therightsisincumbent on
the State Party.”?® This means that, over and above the progressive obligation to provide the
essential and interrelated elements of the right to health, there are certain things the government
must do as a matter of priority. The obligation to ensure these ‘ core elements’ is much stricter on
the government. In Genera Comment No. 14, the Committee sets out what obligations the
minimum essential levels of the right to health entail (para.43):

(@ Toensuretheright of accessto health facilitieson anon-discriminatory basis, especialy
for vulnerable groups;

(b) To ensure access to minimum essential food;

(c) Toensureaccessto basic shelter, sanitation, and adequate supply of potable (drinkable)
water;

(d) To provide essential drugs, as defined by the WHO,;

(e) To ensure equitable distribution of all health facilities (this probably refers to both
regional disparity and disparity between social classes); and

(f) To adopt an extensive public health strategy and plan of action.

The obligation to adopt an extensive public health strategy is given considerable attention in this
paragraph and elsewhere.?® Another notable aspect is the references of the ‘right of access' to
food, housing and health facilitieson anon-discriminatory basis. Thevocabulary isabit confusing.
Point (a) demands that the government ensure a‘right of access’ to health facilities, while points
(b) and (c) demand that it merely ensure ‘access . The Committee does not define ‘access. The
use of ‘right of accessto health care’ rather than ‘right to health care’ is supposed to invoke less
onerous governmental obligations. The South African Constitution uses this terminology for

229 Genera Comment No. 3, para. 10.
20 Paras. 53-56, considered below.
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precisely thisreason.?! Inthiscase, point (a) appearsonly to addressthe government’sobligation
to ensure access to existing facilitiesto all equally and without discrimination.

The meaning of ‘access’ in points (b) and (c) is unclear. It is thus open to put interpretations of
‘access' beforethe Committee. One may arguethat ‘ access' means, in this context, that the hol der
of theright may have to make reasonabl e effortsto obtain food, shelter and so on before declaring
that she or he has no access. The government, on the other hand, must not restrict mobility,
destroy or close access points for health care, or do anything else to interfere with or restrict
access. Whereit isimpossible for the person to provide her or himself through reasonabl e efforts
with such items, thereisno access. Other interpretations may be equally plausible.

In this General Comment, the Committee states that ‘ core obligations are non-derogable, 2 and
thus may not be violated under any circumstances whatsoever. This interpretation is examined
above?® and will not be re-examined here. Thisinterpretation meansthat the State may not attribute
its failure to resource constraints under any circumstances. The interpretation gives activists the
opportunity to emphasi se the strictness of the core obligations when reporting to the Committee.

2. Violations

In paragraph 46, the Committee explainsthat “[w]hen the normative content of the article 12 (Part
1) isapplied to the obligations of States Parties (Part I1), adynamic processis set in motion which
facilitates the identification of violations of the right to health.”?** This phrase is also found in
General Comment No.13, ° and appearsto depart from the earlier working definition, which was
that violations of the Covenant occur when a State fails to ensure the satisfaction of, at the very
least, the minimum essential level of the relevant right.>* The newer interpretation suggests that
any failure of the State to respect, protect or fulfil any of the measures or elements of the right to
health identified in Part | of the Comment is a prima facie®’ violation of the right to health.

Bl SeeArt. 26 (1) of the Constitution of South Africa, Act 108, 1996. It is helpful to compare it with the right of
childrento shelter, in Art. 28(1)(c), whichimpliesastricter obligation. For moreinformation, see S. Liebenberg
& K. Pillay, eds., Socio-Economic Rights Advocacy in South Africa: A Resource Book (Bellville, South Africa:
Community Law Centre, 2000) at 192-93. See also Government of the Republic of South Africa (et.al.) v. Irene
Grootboom (et.al.) [2000] Constitutional Court of South Africa, where the Court interprets the ‘ right of access
to adequate housing,” and points out the difference between ‘the right of access to housing’ and the ‘right to
housing.” Unfortunately, thetreatment of ‘ access’ does not clarify greatly how thetermisto beunderstood. The
caseisaccessible at www.law.wits.ac.za.

%2 Thewords ‘derogable’ and ‘non-derogable’ generally refer to human rights claims that may be set aside under
certain circumstances (derogable) or never set aside under any circumstances (non-derogable). Classic examples
of ‘derogable’ rights aretheright to atrial before imprisonment or freedom of assembly during times of war or
national emergency. Some rights are considered non-derogable under any circumstances, examples of which
include the laws of armed conflict (humanitarian law), the prohibition of torture, and the prohibition of slavery.
See R. Higgins, “Derogations under Human Rights Treaties” (1976-77) 48 British Yearbook of International
Law 281. Seealsothelnternational Covenant on Civil and Political Rights, Article 4 of whichisa'derogations
clause. Art. 4(2) enumerates certain rights that may not be derogated from under any circumstances.

28 Chapter 1V, Section C.3.

24 General Comment No. 14, para. 46.
25 General Comment No. 13, para. 58.
26 See Chapter 1V, Section C.4.

7 See General Comment No. 14, para. 47. In the context of the Covenant, this requires the government to prove
that resource constraints prevented the realization of the right.
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A number of violations were mentioned over the course of paragraphs 46-49:

m  The adoption of retrogressive measures incompatible with the core obligations under
the right to health, as outlined in paragraph 43 (para.48);

m  Thefailureto take steps towards the full realisation of the rights (para.49);

m Thefailureto have anational policy on occupational safety and health, and the failure
to enforce relevant laws.

The Comment lists examples of specific violations of the obligations to respect, protect and fulfil
the Covenant rights. These are straightforward lists of what the Committee takesto be violations,
and are by no means exhaustive or exclusive. Activists may want to skim through these lists
either before or after gathering data.

3. Obligations of Non-State Actors

The Committee highlightsthat non-state actors such asthe UN specialised agencies, in particular
the World Bank and International Monetary Fund, should “...cooperate effectively with States
Parties, building on their respective expertise, in relation to the implementation of the right to
health at the national level, with due respect to their individual mandates.”#® |t mentionsthat the
World Bank and IMF in particular “ ...should pay greater attention to the protection of theright to
health intheir lending policies, credit agreements and structural adjustment programmes.” % |tis
appropriate to recall that these institutions are not States Parties to the Covenant. However, they
are international organisations and are arguably bound by customary international law,?*® which
includesthe socia rightsset forthinthe Universal Declaration of Human Rights.2* This statement
istherefore best read asarecommendation, and as added weight to the claim that Statesthemselves
must accord protection of such rights when entering into agreements with these institutions. The
activities of private and other non-state actors are to be regulated by the government of the State
Party in accordance with its obligation to protect the right to health.

4. Article 12(2)(a)-Healthy Development of the Child

In paragraph 14, the Committee clarifiesthat specific obligationsare required in respect of children’s
health:

28 Genera Comment No.14, para. 64. See paras. 63-65 for the complete treatment of the subject.
29 General Comment No.14, para. 64.

20 Customary international law isthe set of rulesthat is applied mainly when thereis no specific legal convention
that regulates the conduct of the actors. In order to find a customary international law, the Court or Arbitrator
must find (i) that the rule is demonstrated in the practice of an important number of States, and (ii) that when
acting according to thisrule, the States acted as though they were obliged by law to do so (opinio juris). Any
standard text on public international law will explain thiskind of law in great detail.

21 Arts. 22-27, with Art. 25 being theright to health. On the customary status of the Universal Declaration, seel.
Sohn, “TheNew International Law: Protection of the Rights of Individuals Rather than States’ (1982) 32 Amercan
University Law Review 1 at 16-17. See also General Comment No. 8, para. 8 for asimilar allusion.
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m  Measuresto improve child and maternal health;

m  Measurestoimprove sexua and reproductive health services, including accessto family
planning, and pre-and post-natal care;

m  Emergency obstetric services,
m Information required to enjoy these measures; and
m  Resources necessary to act on such information.

Asfailureto respect, protect or fulfil any of these measuresisnot necessarily a‘violation,” reporting
about them ought to take into account resource constraints as discussed in Chapter 4.

5. Article 12(2)(b)-Environmental and Industrial Hygiene

Unfortunately, the Committee mentions nothing of the overlap between this article and Art. 7(b),
which pertains to safe and healthy working conditions. It has been pointed out elsewhere** and
reporting on this aspect should refer to both articles. The Committee highlights the following
specific aspects of the obligation:

m  Preventive measuresin respect of occupational accidents and diseases;
m  Adequate supply of safe drinking water and basic sanitation; and
m  Prevention and reduction of exposure to radiation and harmful chemicals.

These obligations are subject to widespread legidative control in many jurisdictions. Therefore
the adoption and enforcement of protective legislation is an effective means for their protection,
and would thus make a good objective for lobbying efforts. The Committee makes reference to
other aspects of Art.12(2)(b), but it isnot clear that they add anything new or clarify the nature of
the State Party’s obligations. In fact, it is questionable whether the provision of adequate food,
proper nutrition and the discouragement of tobacco and drug use may plausibly be read into an
otherwise specific obligation concerning environmental and industrial hygiene. Perhaps a more
useful interpretation would come from a consideration of the ILO’s many Conventions on
occupational health and safety.?*® Nevertheless, the Committee has placed these elements at the
activist’s disposal, and she or he may find a useful application for them.

Another potential and unexplored aspect of thisright isthe degreeto which thisarticle ought to be
read in conjunction with the right to a healthy environment.** It is quite plausible to read
Art.12(2)(b) as covering industrial waste-disposal practices, among other things, which affect the
health conditions of the people living near the site. This aspect of health has become a major
contemporary concern. Therefore, activists may note the negative impact of industrial waste on
the right to health, and submit this information under the rubric of this article.

242 Craven, supra note 228 at 240.

283 See Craven, ibid at 240. The author indicatesthat the IL O refersto 21 conventions operating in thisarea, which
deal with abroad spectrum of workers and monitoring mechanisms. These may be found in UN Doc.E/1994/5
at 4.

24 See M. A. Santosa, “ The Right to a Healthy Environment” in Circle of Rights: Economic, Social and Cultural
Rights Activism: A Training Resource (Washington: International Human Rights Internship Program, 2000).
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6. Atrticle 12(2)(c)-Epidemic, Endemic and Occupational Diseases

This article deals with “[t]he prevention, treatment and control of epidemic, occupational and
other diseases.” The Committee treats prevention, treatment and control separately. Regarding
prevention, the Committee stipulates that this article ‘ requires the establishment of education and
prevention programmes’ for the following:2*

m  Behavioura heath concerns such as sexually transmitted diseases, in particular HIV/
AIDS;

m Practices adversely affecting sexual and reproductive health; and

m  Promotionof socia determinantsof good health, such asenvironmental safety, education,
economic development and gender equity.

Once again, one may criticise thislist of itemsfor afew reasons. First, Malaria, Dengue Fever,
Typhoid, Hepatitis A and B, Japanese Encephalitis, Diarrhoea, multitudes of parasites and many
other tropical diseases and viruses that cause death and misery throughout the world are not
mentioned. These are often countered effectively through low-cost preventative programmes.
Second, the suggestion concerning the promotion of social determinants of good health is quite
vague, and would seem to encompass nearly any thing that could be related to health. More
specificity would have been helpful for activists to address non-compliance, and to maintain the
integrity of the rights-based approach to health issues. It istherefore recommended that activists
themsel ves determine what creative forms of preventive education or action the government could
take to avert the spread of certain diseases. In thisregard, prevention need not only belimited to
education. It may be the case that the government could alleviate a spread of Malaria or Dengue
Fever through the provision of mosqguito netting to arefugee or IDP camp. Another case could be
the provision of clean drinking water to avoid critical harm brought on by water-borne diseases
and parasites. Inorder to be persuasive, suggestionsfor these kinds of prevention tactics ought to
be focused rather than general.

The Committee writes that the right to treatment includes the following:

m  The creation of a system of urgent medical care in cases of accidents, epidemics and
similar health hazards; and

m  Theprovision of disaster relief and humanitarian assistance in emergency situations.

Both of these obligationsto treat arefairly straightforward. What could be argued with success, it
is submitted, is that these systems should be designed before the advance of any disaster so that
there may be arapid response.?*® Thiswould involve aspects of both the obligation to prevent and
theobligationtotreat. Practically, governmentscould do so by identifying the highest risk diseases
or disaster possihilities (e.g. earthquake, flood, mudslides, fires) and designing rapid response
plans. These could account for various scenariosincluding differing numbersof victims, supplies,
transportation, communications and coordination between foreign and local NGO assistance, and
the government and military. Technical assistance can be sought from relief agencies who have
experience in the logistical aspects of such operations. If such foreign technical assistance were
to be used, the overall cost of such pre-emptive planning should be relatively low.

25 Genera Comment No.14, para. 16.

26 Inthisregard, see Genera Comment No. 15, para. 28.
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When writing of the control of diseases, the Committee refersin particular to States’ *individual
and joint efforts’ in thisregard. Thisreference isto international cooperation for the control of
disease, and is presumably made because of the importance of expensive technology in regulating
such diseases. The Committee refersto the following aspects (para.16):

Make available relevant technol ogies,

Use and improve epidemiological surveillance and data collection on a disaggregated
basis; and

Implement or enhance immunisation programmes and other strategies for infectious
disease control.

7. Article 12(2)(d)-Medical Services in the Event of Sickness

This sub-paragraph concerns “[t]he creation of conditions which would assure to al medical
service and medical attention in the event of sickness.” This obligation would seem to require an
extensive medical care system, either private, public or mixed, that attendsto physical and mental
sickness. Thusiit is a condition that is subject to progressive realisation.?*” It would include,
according to the Committee, the following aspects:

Provision of equal and timely accessto basic preventive, curative, rehabilitative health
services and health education;

Regular screening programmes;

Appropriatetreatment of prevalent diseases, illnesses, injuriesand disabilities, preferably
at community levels,

The provision of essential drugs; and

Appropriate mental health treatment and care.

Activists may make use of these items as a checklist or conceptual framework for presenting
information to the Committee. If the activist showsthe lack of such services, she or he must also
treat the issue of resource constraints and plausible low-cost alternatives.

27 Except for the provision of essentia drugs, which is listed under the ‘ Core Obligations' in para. 43, Genera
Comment No. 14.
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E. National Implementation

1. Framework Legislation and National Plans of Action
The Committee states unequivocally that States Parties have the obligation to take steps towards
the implementation of theright to health, and that this requires the adoption of anational strategy.
Such a strategy would include the following elements:
m  Bebased on human rights principles which define the objectives of the strategy;
m  Formulate policies and corresponding ‘right to health’ indicators and benchmarks;

m |dentify the resources available to attain the defined objectives; and

m |dentify the most cost-effective way of using those resources.?*

Another important aspect of such a strategy, which was not mentioned but is perhaps implicit in
thelast element, isestimating the overall cost of thefull implementation of the suggested strategy.>*
NGOs could make a plausible argument that their services, knowledge and expertise make them
part of the ‘available resources for the implementation of a national strategy. This agrees well
with the recommendation concerning the participation of NGOsin the design of such strategies.?®

The Committee recommends the adoption of aframework law to implement the national strategy.
The recommended law would include the following elements;?!

m  Provisionson the targets to be achieved and the time-frame for their achievement;

m  The means by which benchmarks could be achieved;

m  Theintended collaboration with civil society, including health experts, the private sector
and international organisations,

m [nstitutional responsibility for theimplementation (i.e. who bearsresponsibility for what
parts); and

m  Recourse procedures for failures of implementation.

Activistsmay consider forming acoalition of related NGOsfor the purpose of consulting with the
government on the creation of adraft framework law containing these elements. Such acoalition
could itself produce a draft, but may want to consider governmental participation from the outset
in order to make the end product seem less of a demand than a collaboration between partners.

28 Genera Comment No. 14, para. 53.

29 For an explanation of the merit of this approach, see R. Robertson, “Measuring State Compliance with the
Obligation to Devote the “Maximum Available Resources’ to Realizing Economic, Social and Cultural Rights”
(1994) 16 Human Rights Quarterly 693 at 712 (discussed in Chapter 1V, Section H.2).

20 General Comment No.14, para. 53.

1 General Comment No.14, para.56.
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2. Indicators and Benchmarks?2%

Now that the Committee has set forth in painstaking detail a great number of obligations under
Art.12, national governmentsarein abetter position to establish local benchmarks®™2 in respect of
certain key obligations.

The most appropriate starting placeislikely to bewith thefour essential features. The State Party
and NGOsin particular should identify the relevant quantitative and qualitative factors associated
with what is socially accepted to be physical accessibility, economic accessibility, acceptability
and quality. The Committee recommendsfirst establishing relevant indicators (e.g. hospital beds
per area, infant mortality, access to essential drugs, immunisation rates, etc.), and then the
establishment of anational benchmark in relation to each indicator. This recommendation ought
to beread in light of the obligation to care for the most vulnerable and owing in particular to the
varying socio-economic circumstances in most States, benchmarks are perhaps better set at a
regional level.

The Committee indicates that it will engage in a process it calls ‘scoping,” which is the joint
consideration of theindicators by the State Party and the Committee, with aview to adopting new
targetsfor the next reporting period (5 years). What isbeing suggested hereisthat the government
design indicators and set benchmarks, bring them to the Committee for dialogue, and the two
jointly adopt them as being the relevant national standard for compliance with the obligation to
fulfil theright to health. Thisisan excellent suggestion, though States may be reluctant to adopt
abenchmark. Oncethe State Party agreesto a specific benchmark with the Committee, it renders
itself more accountable for non-compliance.

Another pragmatic suggestionisfor activists not to try to establish benchmarksat too high alevel.
What would be better would be an assessment of the average current situation, and then a‘ progress
benchmark’ that sets realistic goals. This approach may be supplemented by the proposal of a
number of such benchmarks, to berealised progressively over timeand subject to future amendment.
The very attainment of those goals will score a political victory for the government in power at
that time, which will motivateit to accomplish them. On the other hand, an unattainable goal may
be challenged as unreasonable and therefore be ignored.

3. Remedies and Accountability

The Committee has become increasingly concerned with accessto remedies at the national level.
Remedies are some form of recognition or compensation for the wrong caused by a government
act or omission. The Committee states that “[a]ll victims of ...violations [of the right to health]
should be entitled to adequate reparation, which may take the form of restitution,®* compensation,®

%2 General Comment No.14, paras. 57-58.
28 See Chapter |V for more information on Benchmarks.

4 ‘Redtitution’ occurs when the person causing the harm returns the harmed person to the condition he or she
enjoyed prior to the harm suffered. Thisisknown in civil law as restitutio in integrum.

25 ‘Compensation’ is payment for harm suffered, and need not be aimed at returning the person to a condition they
formerly enjoyed.
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satisfaction®® or guarantees of non-repetition.”%’ In particular, the Committee recommends the
following institutions for giving domestic remedies of this kind:

m  National Ombudsmen

®  Human Rights Commissions
m  Consumer Forums

m Patient’s Rights Associations

This comment can be used by activists to lobby for the establishment of such institutions. The
non-establishment of such ingtitutions does not amount to automatic non-compliance with the
Covenant, but if made effective and accessible, such institutions may contribute significantly to
the realisation of the Covenant rights. Activists are free to draft ideas for other ‘watchdog’
institutions for securing respect for the right to health, including mixtures of public/civil society
monitoring, ‘health care access' tribunals and so on. These kinds of institutions can often be
established with little funding, provided that there are individuals in the area that are willing to
undertake the responsibility for hearing complaints. Another method would be to assist in the
formalisation of a complaint system within the existing bureaucratic structure. This could be
achieved largely through the establishment of a procedure by NGOs, and presented for adoption
by therelevant official. With political support from above, thismay provide aconvenient complaints
mechanism, so long as the follow-up mechanism is not too ambitious.

The Committee also recommends that States Parties should encourage judicia figures to ‘pay
greater attention’ to the right to health in the exercise of their functions.?® Again, thisremark may
be used as a political tool for the establishment of training programmes and for the political
acceptance of courts recognising social rights.

F. Reporting Checklist

Article 12 isquite broad, and encompasses many aspects of theright to health. Likewise, General
Comment No.14 islong and broad. 1t may also be confusing at times. The easiest way to report
under Article 12 without becoming caught up in the complexities of General Comment No.14 is
to use the following steps, and check the relevant parts of the General Comment (asindicated in
the text and footnotes of each section above) after you have gathered your data. If some of the
information you have matches up with one of the many examples in the Comment, then all the
better. The letters appearing at the end of each question indicate the section of this chapter in
which the topic is examined:

1. Do all people enjoy the essential and interrelated elements of the right to health? (B.)
(Thisisagenera question, to be considered while answering all of the other questions
below).

=6 Sgtisfaction’ isgenerally understood asasymbolic declaration that hasthe effect of admitting formal responsibility,
apologizing, and generally undertaking not to repeat the harm.

%7 General Comment No. 14, para. 59.

28 General Comment No. 14, para. 61. For more information on justiciability of economic and social rights, see
the chapter pertaining to that subject. See also General Comment No. 9 (The Domestic Application of the
Covenant), particularly paras. 9-11.
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10.

11.
12.

Has the government implemented the right to health to the maximum of available
resources? (C.1)

Has it ensured the right on a non-discriminatory basis? (C.3)

Hasit removed any legidlation or institutions previously used to protect theright? (B.4)
Has it respected the right in itsinternational dealings? (C.5)

Hasit ensured the ‘ core obligations,” regardless of resource constraints? (D.1)

Has it committed any of the specified ‘violations' ? Has it done or not done anything
similar that may be aviolation? (D.2)

Has it protected the children’s right to health in the specific ways required by the
Covenant? (D.4) (See aso the chapter on “Vulnerable Groups.”)

Hasit implemented |egislation to protect environmental health and industrial hygiene?
(D.5) (SeedsoArt.7(b))

Hasit taken appropriate stepsto safeguard agai nst epidemic, endemic, and occupational
diseases? (D.6)

Doesit supply appropriate medical services? (D.7)

Hasit developed anational plan of action (E.1) that specifiesindicators and benchmarks
(E.2) and that addresses appropriate remedies (E.3)?
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The Right to Education (Article 13)
Article 13

The Sates Partiesto the present Covenant recognize theright of everyoneto education.
They agree that education shall be directed to the full development of the human
personality and the sense of its dignity, and shall strengthen the respect for human
rights and fundamental freedoms. They further agree that education shall enable all
persons to participate effectively in a free society, promote under standing, tolerance
and friendship among all nationsand all racial, ethnic or religious groups, and further
the activities of the United Nations for the maintenance of peace.

The Sates Parties to the present Covenant recognize that, with a view to achieving the
full realization of thisright:

(@ Primary education shall be compulsory and available free to all;

(b) Secondary education in its different forms, including technical and vocational
secondary education, shall be made generally available and accessible to all by every
appropriate means, and in particular by the progressive introduction of free education;

(o) Higher education shall be made equally accessibleto all, on the basis of capacity,
by every appropriate means, and in particular by the progressive introduction of free
education;

(d) Fundamental education shall be encouraged or intensified as far as possible for
those persons who have not received or completed the whole period of their primary
education;

() The development of a system of schools at all levels shall be actively pursued, an
adequate fellowship system shall be established, and the material conditions of teaching
staff shall be continuously improved.

The Sates Parties to the present Covenant undertake to have respect for the liberty of
parentsand, when applicable, legal guardiansto choosefor their children schools, other
than those established by the public authorities, which conform to such minimum
educational standards as may be laid down or approved by the Sate and to ensure the
religious and moral education of their children in conformity with their own convictions.

No part of thisarticle shall be construed so asto interferewith the liberty of individuals
and bodies to establish and direct educational institutions, subject always to the
observance of the principles set forthin paragraph | of thisarticle and to the requirement
that the education given in such institutions shall conform to such minimum standards
as may be laid down by the Sate.



A. Introduction

“Education is both a human right in itself and an indispensable means of realising other human
rights.”?® This truth is now nearly universally recognized. It means that education is both a
source of dignity and an essentia part of the development of the human personality. It isaso
necessary in today’s world if one wishes to become an effective part of the political decision-
making process. Moreover, the right has been hailed an indispensable part of the process of
effective economic development, upon which several other rights, both political and social, are
said to depend.?® The Covenant reflects this importance by giving it the most thorough textual
elaboration of al the rights it sets forth. Activists may profit from that textual clarity by using
exact references to the individual paragraphs of Article 13. In addition to thistextual specificity,
Art.13 of the Covenant is devoted to the unusually specific obligation of developing a national
plan of action for primary education within two years of ratifying the Covenant. Thusthe Covenant’s
drafters obviously considered the right to education to be of great importance.

The key source of interpretation for the right to education is General Comment No.13. General
Comment No.11 givesabrief treatment of plans of action under article 14. This Chapter will deal
with both. It isorganised around (1) definition, (2) general obligations, (3) specific obligations
under paragraph 2 of the Article 13, and (4) violations. The chapter concludes with a reporting
checklist.

B. Definition of the Right to Education

1. Four Essential Features of the Right to Education
Paragraph 6 of General Comment No.13 outlinesthefour essential features of al formsof education:

(@) Availability - Institutions and programmes must be available in sufficient quantity. All
institutionswill require buildings, sanitation, safe drinking-water, trained teacherswith
domestically competitive salaries, and teaching materials. Other elements may be
required depending on the developmental context.

(b) Accessihility - Thisincorporatesthree main aspects: (i) non-discrimination, (ii) physical
accessi bility/proximity, and (iii) economic accessibility (which isdefined in relation to
each category of education).

(c) Acceptability - Form and substance, including curriculaand teaching methods, must be
acceptableto studentsand, in appropriate cases, parents. Given examplesof ‘ acceptable
include (i) relevant, (ii) culturally appropriate and (iii) of good quality. Thisis subject
to the educational objectives set forth in Art.13(1).

(d) Adaptability - It must adapt to the changing needs of society and students, and be capable
of reflecting the diverse social and cultural settings.

These elements should be present in all forms of education that are discussed under the Covenant.
They are sometimesreferredto as‘thefour As.” Practically, the activist ought to use the vocabulary
provided to identify the problems in implementing the rights. So, for example, he or she could

9 Genera Comment No. 12, para.l.
20 On this point, see A. Sen, Development as Freedom (New York: Alfred Knopf, 2000).
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arguethat primary schooling is not accessibleto certain studentsin Vavuniya, or that the teaching
materials in Trincomalee are not acceptable in light of the cultural backgrounds of the Tamil
students studying there. Where sub-categories are given, one can state both aspects (e.g. the
‘quality’ of the teaching materialsis not ‘ acceptabl€e’; the schools are not ‘ physically accessible’
within the meaning of Paragraph 6 (b) of General Comment No.13, etc.) A final and important
aspect of these essential featuresisthat they areto be interpreted and applied ‘in the best interests
of the student.’ %!

2. The Objectives and Purpose of Education
Article 13(1) states specifically what the purpose of education should be. It states that education

shall:

Bedirected to thefull devel opment of the human personality and the sense of itsdignity;
Strengthen the respect for human rights;

Enable all personsto participate effectively in afree society;

Promote understanding, tolerance and friendship among all nationsand al racial, ethnic
or religious groups; and

B Further the activities of the United Nations for the maintenance of peace.

These aspects help one determine whether education is ‘acceptable’ within the definition given
above. The Committee notesin paragraph 5 of Genera Comment No.12 that since the Covenant
was adopted in 1966, much work and newer interpretations of the right to education have been
introduced. These texts include, among other things, specific references to gender equality and
respect for the environment. The Committee declaresthat these newer elements may now be seen
as implicit in the definition of the Covenant. The State’'s obligation in respect of these elements
will be examined below.

C. General Obligations

The first paragraph of Article 13 states the basic substantive entitlement to a right to education.
Theabove definition givesthe broadest statement of the essential elementsof al formsof education.
States Parties are obligated to implement these elements to the maximum of available resources,
in accordance with Art.2(1) of the Covenant.?? Therefore, any important interest one may feel is
missed by the more specific obligations examined bel ow may be addressed under thispart. Granted
the breadth of therest of the article, it will not likely be necessary to do so.

%1 Para. 7. Thisisan adaptation of afamiliar concept in family law, wherethejudgeisto decide a dispute between
parents, particularly custody, in ‘the best interests of the child.” The Convention on the Rights of the Child uses
the same language in reference to administrative decisions taken in respect of children. See Baker v. Canada
(Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817. (See supra note 140 on how to find thisdecision
on the Internet). In thisdecision, the majority of the Supreme Court of Canada held that international human
rights law ought to be a significant influence in the interpretation of a domestic legal statute that provided
immigration officials the administrative authority to accept or reject immigration applications. Reading the
domestic statute in conformity with the obligation to take administrative decisions in ‘the best interests of the
child’ led the court to overturn the administrative decision taken by theimmigration official and allow the family
to stay in Canada.

%2 See Chapter V.
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1. Non-Discrimination and Equal Treatment

The general obligation guaranteeing everyone the right not to be discriminated against is set out
under Art.2(2) of the Covenant.®® This obligation isimmediate.?®* The Committee clarifies that
special measures intended to bring about de facto equality are not a violation of this non-
discrimination protection. Such activities must be discontinued once the intended equality is
achieved.®® The Committee further clarifiesthat separate educational systems or institutions for
groups defined under Art.2(2) might not be discriminatory under certain circumstances.?®® Finally,
the Committee requests that educational data should be disaggregated along these linesto ensure
proper monitoring of the condition of the right to education among vulnerable groups.

2. Academic Freedom and Institutional Autonomy

The Committee focuses on thisissue between paragraphs 38-40. On the basis of its experience, it
hasfound that theright to education may only be properly fulfilled when both teachers and students
enjoy academic freedom. Also on the basis of that experience, the Committee has noted that
higher education is particularly susceptible ‘to political and other pressures which undermine
academic freedom.” Academic freedom is defined in the following way:

Academic freedom includes the liberty of individuals to express freely opinions
about theinstitution or systemin which they work, to fulfil their functionswithout
any discrimination or fear of repression by the Sate or by any other actor, to
participate in professional or representative academic bodies, and to enjoy all
the internationally recognised human rights applicable to other individuals in
the same jurisdiction.?’

This freedom requires the institutional autonomy of higher educational institutions. A balance
must therefore be struck between institutional autonomy and accountability to public needs, as
required by State set standards (para.40).

3. Retrogressive Measures

Retrogressive measures are those that removelegislation or institutionsthat previously assisted in
the realisation of aright. In the era of globalisation, particularly in reference to loan and trading
conditions, the issue of retrogressive measuresisatimely one. Itistherefore worth reading al of
paragraph 45 in a careful manner.

There is a strong presumption against the permissibility of any retrogressive
measures taken in relation to the right to education, as well as other rights
enunciated inthe Covenant. If any deliberately retrogressive measuresaretaken,
the Sate Party hasthe burden of proving that they have been introduced after the

%5 ThisArticleisnot discussed at any length in thisManual. For adetailed discussion of Art. 2(2), see M. Craven,
Thelnter national Covenant on Economic, Social and Cultural Rights: A Per spective onits Devel opment (Oxford:
Oxford University Press, 1995) at 153-192.

%4 General Comment No. 13, para. 31
25 |bid. para. 32.
26 |pid. para. 33.
%7 1bid. para. 39.
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most careful consideration of all alternatives and that they are fully justified by
reference to the totality of the rights provided for in the Covenant and in the
context of the full use of the Sate Party’s maximum available resources.

Thisisadlightly stronger statement than that found in General Comment No.3.2%® Again, although
the obligation is clearly put upon the government to justify its actions, it will normally plead
resource constraints asareason for the retrogressive measure. Although these arguments are often
flawed, the Committee has no way of rebutting them without detailed and specific evidence. This
evidence should therefore be provided by NGOs in anticipation of the standard governmental
justification of the spending cuts. When doing so, the NGO should keep paragraph 12 of General
Comment No.3 in mind, which outlines the obligation to protect the most vulnerable groups
during times of severe resource constraints.

D. Specific Obligations under Paragraph 2

1. Art.13(2)(a) - Primary Education®®®

Art.13(2)(a) insists that primary education be ‘compulsory’ and ‘free for all.” The Committee
adopts the statement by UNICEF that “[P]rimary education is the most important component of
basic education.”?” In addition to including the four essential features discussed above, the
Committee adopts the following statement on the substantive aspects of the right:

The main delivery systemfor the basic education of children outside thefamily is
primary schooling. Primary education must be universal, ensure that the basic
learning needs of all children are satisfied, and take into account the culture,
needs and opportunities of the community.

The important elements of this claim are that (1) primary education is ‘universal,” which means
access must be provided to all and can be restricted to no class, and (2) that it is to ensure the
‘basic learning needs' of children.

The Committee incorporates a definition of these needs from Article 1 of the World Declaration
of Education for All (1990), which defines basic |earning needs as follows:

1. Essentia learning tools (such as literacy, oral expression, numeracy, and problem
solving); and

2. Basic learning content (such as knowledge, skills, values, and attitudes) required by
human beings to be able (i) to survive, (ii) to develop their full capacities, (iii) to live
and work in dignity, (iv) to participate fully in development, (v) to improve the quality
of their lives, (vi) to make informed decisions, and (vii) to continue learning.’

28 See General Comment No. 3. para. 9. “Moreover, any deliberately retrogressive measuresin that regard would
reguire the most careful consideration and would need to be fully justified by reference to the totality of the
rights provided for in the Covenant and in the context of the full use of the maximum available resources.” The
versionin General Comment No. 13 usestheterms’ strong presumption,” ‘burden of proving’ and ‘ after the most
careful consideration of all alternatives.’

%9 General Comment No.13, paras. 8-10.
20 |npara. 9, citing UNICEF's “ Advocacy Kit: Basic Education” (1999) UNICEF, Section 1, p.1.

21 The numbers are added for convenience. The original citation may be found in General Comment No. 13, note
4 to para. 9.
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Art.14 of the Covenant isdevoted to the situation in which these conditions have not been met. In
Art.14, the State Party that has not secured compul sory education, freefor all, undertakesto work
out adetailed plan of action for the progressive realisation of theright. That plan of action should
specify areasonable number of yearsin which the goal shall berealised. Animportant aspect of
this obligation isthat the government undertakesto ‘adopt’ (i.e. not develop) this plan within two
years of the Covenant’s entry into force, or within two years of the change in circumstances that
led to the non-fulfilment of the right.2? Although the obligation is fairly straightforward, the
Committee has adopted a brief General Comment (No.11) on the content of Art. 14.

2. Art.13(2)(b) - The Right to Secondary Education®”

Thisright includes the four As.?* The Committee recognises the role of secondary education to
be the compl etion of basic education and the preparation of the foundationsfor lifelong learning
and human development. Thus it prepares students for vocational and higher education
opportunities.

Themain difference between primary education and secondary educationisthat secondary education
may be acceptable‘inall itsforms,” while primary educationisgenerally realised through asingle
universal system. The Covenant thus encourages alternative educational programmes.

Another important differenceis that secondary education isto be made ‘ generally available’ and
that States must ‘ progressively introduce free secondary education.” While these statements could
be interpreted as detracting from the strength of the protection offered secondary education vis-a-
vis primary education, the Committee has defined the terms constructively. ‘ Generally available
signifies that secondary education is not to depend on capacity or ability, and that it should be
distributed such that it isavailable on the same basisfor al. In particular, the use of thewords‘ by
every appropriate means' means that there should be *varied and innovative approaches to the
delivery of secondary education in different social and cultural contexts.’?” In respect of the
undertaking to introduce progressively free secondary education, the Committee notes that the
undertaking invokes the obligation to take concrete steps towards achieving free secondary and
higher education. 1t must be acknowledged, however, that this undertaking amountsto animplicit
recognition that free secondary education is not guaranteed by the Covenant.

In addition to the undertaking to take concrete measures, the activist can argue that retrogressive
measures in this area engage an acute responsibility under the Covenant, in light of the general
obligation under Art.2(1) and the specific obligation under Art.13(2)(b). One can aso highlight
the degreeto which post-secondary education has become apre-condition for effective participation
of many levels of contemporary society, and that the objectives of the right to education cannot be
fulfilled, in certain communities, without free secondary education. Examples from rich
industrialised countries abound.

2

3

2 Thislatter aspect is not in the text of the Covenant itself, but is found in General Comment No. 11, para. 8.
213 General Comment No. 13, paras. 11-14.
24 General Comment No. 13, para. 11.

25 General Comment No. 13, para. 13.
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3. Art. 13(2)(b) - Technical and Vocational Training?"®

Technical and vocational training is a crucial factor in both general education for life-skills, and
for mobilising and unlocking the potential of aworkforce. Thisiswhy itisrecognised asacrucial
aspect of the right to work, under Art.6(2) of the Covenant. The Committee adopts a definition
from the UNESCO Convention on Technical and Vocational Education (1989):

TVE consists of all forms of the educational process involving, in addition to
general knowledge, the study of technologies and related sciences and the
acquisition of practical skills, know-how, attitudes and under standing related to
occupationsin the various sectors of economic and social life.

From this, the Committee elaborates the following aspects of theright to TVE, in para.16:

a) Programmes shall: Develop skills for self-reliance, personal development and
employability;

b) Takeinto account the skills, needs and cultural background of the relevant population
and the needs of the economy;

¢) Providetraining for adultswhose skills have become obsoletein light of technological,
social, economic or other changes;

d) Consist of foreign exchange programmes, enabling studentsto receive training abroad
and return to shareit;

€) Promote the TVE of women, girls, out-of-school youth, children of migrant workers,
refugees, persons with disabilities, and other disadvantaged groups.

In a highly underdeveloped economy, such training may be of the most relevance and use for
satisfying the devel opmental needs of both the individual workers/students and the economy asa
whole. Increasing such self-reliance will strengthen the socia security of families and provide
more optionsfor their children. Thusactivists may wish to place emphasis on this often neglected
dimension of education.

4. Article 13 (2)(c) - The Right to Higher Education®’”

The principal difference between theright to higher education and the other formsisthat accessto
it isto be made on the basis of individual capacity. At paragraph 19, the Committee writes that
“...capacity should be assessed by referenceto all their relevant expertise and experience.” Itis
difficult to know what to make of this comment. On the one hand, it is clear that the Committee
declares as violations any restrictions that are unrelated to capacity, such as gender, physical
disability, etc.?® On the other, the Committee seems to imply that academic performance alone
should not be the only criteria for determining the capacity of potential students. However, it
would be difficult to imagine the Committee second-guessing the admissions policy of a higher
learning institution because it determines acceptance on academic performance alone. Thisis, in
fact, the main practice of most institutions throughout the world today.

26 General Comment No. 13, paras.15-16.

27 See General Comment No. 13, paras. 17-20.

28 Thusanew policy in China, which restrictsaccessfor physically disabled studentsto certain university programmes
would most certainly constitute aviolation of Art. 13(2)(c).
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It may, however, note such practices ‘with concern.” The Committee often uses |language such as
‘noteswith concern,” or ‘expressesregret’ regarding governmental actions or omissionsthat may
restrict the enjoyment of the Covenant rights, but which may fall short of an outright violation.
Activistsmay therefore usethisdefinition of capacity to draw the government and the Committee’s
attention to entrance policies that restrict access to higher education to people who may be
understood as ‘ capable’ based on other criteria. It is particularly important in this respect to take
into account the de facto?” disadvantages faced by vulnerable groups, particularly women and
peoplelivinginrural areas. For example, if an admissions policy requiresacertain competencein
adiscipline for which thereisno adequatetraining in rural areas, it may effectively restrict access
to students coming from them. Identifying such a problem could generate three rights-friendly
responses: first, the problematic requirement could be dropped; second, a class of exceptions
could be opened; or third, targeted training programmes could be introduced to the specific areas
to correct theinequality of opportunity. Activistscan suggest options such asthese for remedying
potential violations of thisright.

Another means of assuring access to higher education is through the development of what the
Committee calls ‘varied delivery systems’, which include distance learning. Activists may want
to press for an expansion of such systems, so that people who are otherwise unable to participate
in certain educationa programmes may have the chanceto do so. One ought to note at the same
time, however, that there is mixed success with distance learning programmes. For example,
surveys of people participating in on-line learning or ‘webucation,” which is probably among the
more dynamic of the distance learning alternatives, have shown that participants find the
programmes boring and the drop-out rate is around 80 percent.? It is this author’s opinion that
adequate education generally involves collegiality, personal interaction and discussion with teachers
and other students, and the institutional routine that provides many points of subtle motivation.
Remove these elements and most would find it difficult to sustain along-term education. Those
who can ought to be applauded, but activists may want to consider the degree to which they press
for distance learning as a permanent alternative to institutional education. With thisin mind, one
ought toread Art. 13(2)(c) inlight of Art.13(2)(e), which providesthat “the devel opment of schools
at al levels shall be actively pursued.” 28

5. Article 13(2)(d) - The Right to a Fundamental Education?®?

Thisright to afundamental education pertains primarily to individuals*® ...who have not received
or completed the whole period of their primary education.”?* However, the Committee clarifies
that the right isnot confined to thisgroup alone, and infact it extendsto “...all those who have not
yet satisfied their *basic learning needs.’”?®* The definition of basic education comes from the

2% Defacto means ‘in fact,’ and is often contrasted with de jure, which means ‘in law.” The notion of de facto
inequality refers to situations in which people remain unequal despite their efforts simply because their
opportunities for advancement were more limited. Related concepts are formal and substantive equality in the
language of human rights law, discussed in Chapter V1, Section C.3.

20 See K. TomaSevski, Annual Report of the Special Rapporteur on the Right to Education, (2001) submitted to
the Fifty-Seventh Session of the Commission on Human Rights, UN Doc. E/CN.4/2001/52, paras. 55-59 on
‘webucation.’

21 Thisaspect is examined in greater detail below.
22 See General Comment No. 13, paras. 21-24.
23 General Comment No. 13, para. 22.

24 General Comment No. 13, para. 23.
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World Declaration on Education for All (1990), and is the same as that treated in section D.1
above. Themost concrete statement regarding the State’ s obligationsin General Comment No.13
isthat curriculaand delivery systems must be devised in afashion that is suitable for students of
al ages. Thus, a government that does not provide curricula or educational opportunities for
older peoplewho lack fundamental education may be regarded as not complying with thisobligation.

6. Article 13(2)(d) - School Systems, Fellowships and Conditions of
Teaching Staff 25

“[A] State Party is obliged to have an overall developmental strategy for its school system.” 2%
The Covenant’suse of thewords‘ actively pursued’ suggeststhat the overall strategy should attach
adegree of governmental priority and must be implemented with vigour. Whilethisistrue of all
obligations under the Covenant, as General Comment No.3 made clear, the added text can only
strengthen this obligation in respect of Art.13.

A ‘fellowship system’ is not defined in the General Comment. Historicaly, it referred to an
endowment fund in higher education institutions for the support of graduate students. Since the
Committee has hesitated to define thisterm with precision, it appearsto |eave open the possibility
that other forms of funding should be made available in other institutions, such as technical and
vocational education®’ or undergraduate studies. This interpretation is consistent with what the
Committee states the purpose of the fellowship system to be: “[It] should enhance equality of
educational access for individuals from disadvantaged groups.” 2

A key aspect of Art.13(2)(e) isthat it speaks of the material conditions of teaching staff. Thisisan
early recognition that it is difficult to obtain a proper and adequate education if teachers are not
paid adecent salary and receivetheir society’srespect. The Committeewritesthat “...in practice,
the general working conditions of teachers have deteriorated, and reached unacceptably low levels
in many States Parties over theyears. Not only isthisinconsistent with article 13(2)(e) butisalso
a magjor obstacle of students’ right to education.”?® The Committee continues to highlight the
relationship between thisarticle and articles 6-8 (rights to work, favourable conditions of work, to
unionize and to strike) of the Covenant. It concludes by urging “ States Parties to report measures
they are taking to ensure all teaching staff enjoy the conditions and status commensurate with
their role.” 2%

This al means that activists may focus on (1) whether there are formal restrictions on teachers
freedom of association, right to strike and right to bargain collectively, (2) whether the salary is
sufficient for guaranteeing adecent standard of living (seeArt.7(a) and commentary), (3) whether
the salary issufficient to attract enough competent teachers, and (4) whether they enjoy the position
of esteem in society that is commensurate with their contribution to it.

25 Genera Comment No.13, paras. 25-27.
26 General Comment No. 13, para. 25.

27 The Committee makes clear in para.19 that “... TVE forms an integral component of all levels of education,
including higher education.”

28 General Comment No. 13, para. 26.
29 General Comment No. 13, para. 27.

20 General Comment No. 13, para. 27.
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E. Article 13(3) and (4) - The Right to Educational Freedom?*

These articles are concerned with the right to establish educational institutions outside of those
provided by the State. They are principally concerned with ensuring educational plurality, and
with preserving educational institutions that conform with parents beliefs, particularly “...to
ensure the religious and moral education of their children in conformity with their own
convictions.”?2 |n practice, this would include methods such as home schooling, Montessori
schools, denominational schools and others.

Thisfreedom must be considered in tandem with the * minimum educational standards’ established
by the State. The Committee clarifiesthat “...these minimum standards may relate to issues such
as admission, curricula and the recognition of certificates.”?* This condition on the exercise of
this right must be read in light of the purpose of these articles, for if the State were capable of
exercising unrestrained control over thesefactors, it could effectively eliminate the option of non-
State schools. It is submitted that the State should regulate core standards in certain subjects,
ensure non-discrimination and non-violence within school systems, and ensure that curricula
conforms with the educational objectives in Art.13 (1). Activists are free to put forth creative
interpretations of these rights.

F. Specific Legal Obligations and Violations
The Committee identifies the following specific obligations that relate to Art.13 as awhole:

1. Toadopt anationa educational strategy (para. 52);
2. To adopt afellowship programme (para.53);

3. To establish minimum educational standards and an effective monitoring system
(para.54);

4. To ensure that communities are not dependent on child labour (para.55);

o

Toensurethat all international negotiations (regarding trade, loans, etc.) do not adversely
impact the right to education. (para.56, 60);

6. To ensure accessto public educational institutions without discrimination (para.57);
7. To ensure education conforms to the objectivesin Art.13(1) (para.57);

8. To provide primary education for al (para.57); and

9. To ensurefree choicein education (para.57).

Onemay notethat the obligationslisted in para.57 are‘ core obligations.” These particular obligations
do not appear to be dependent on resource availability. In the few cases where they are, the
provision of resources for the stated task may be considered so important that resource scarcity
may not be offered as an excuse for non-compliance. Inthislight, one must read the obligation to
provide primary education in accordance with Art.14, and the obligation to adopt strategiestogether.
The possible exceptions to this interpretation may be points 2 and 4.

21 General Comment No. 13, paras. 28-30.
22 |CESCR, Art. 13 (3).
23 General Comment No.13, para. 29.
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In paragraph 59, the Committee lists a series of what it considers to be violations. It points out
that violations may occur through either governmental actions or omissions. Most of the examples
are repetitions of what comes elsewhere in the General Comment. The activist may wish to
consult paragraph 59 for added support for a declaration that a certain governmental action or
omissionisaviolation of an ICESCR right. To do so would give afinding added rhetorical weight.

G

Reporting Checklist

The following checklist addresses the general scope of theright to food under Art. 11. The order
of the questions does not reflect the order of treatment above. The letters appearing at the end of
each question indicate the section of this chapter in which the topic is examined:

1.

10.

11.
12.
13.

14.
15.
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Do all forms of education include the four essential features of the right to education?
(B.1)

Do all education programmes respect the purposes of education asset forthinArt.13(1)?
(B.2)

Isprimary education compulsory and availablefreefor all? Doesits content include the
essential learning tools and basic learning content? (D.1)

If not, has the government adopted a national plan of action to makeit so? (D.1)
Issecondary education ‘ generally available’ ? Isit progressively being madefree?(D.2)

Are the specific aspects of technical and vocational education made available to the
maximum of available resources? (D.3)

I's higher education made equally accessible to al on the basis of capacity? (D.4) Isit
progressively being made free?

Is de facto inequality addressed and are there varied delivery systems? (D.4)

Arethosewho have not completed primary education capabl e of receiving afundamental
education? (D.5)

Are school systems, fellowships and the working conditions of teachers maintained
adequately? (D.6)

Istheright of all teachers and students to educational freedom respected? (E)
Arethere any of the specified violations? (F)

Arethere any other (previously unaddressed) elements of theright to education that are
not respected, protected or fulfilled to the maximum of available resources? (C.1)

Are al rights guaranteed on a non-discriminatory basis? (C.2)

Has the State adopted any retrogressive measures relating to the right to education?
(C3)



XIll.  The Evolution of Economic and Social Rights

Economic and social rights may be understood asindividual entitlements and freedoms concerning
the community’s resources, which all human beings hold as a matter of fundamental justice.
They are clamsthat the State should ensure that no onein the society livesin abject poverty, and
that everyone enjoys the opportunity to develop hisor her personality. This meansthat the State
isobliged to provide and protect certain servicesif they are not guaranteed by private actors, and
to ensurethat the quality of those servicesis sufficient to provide everyone with adecent standard
of living. The underlying justifications of economic and social rights are twofold: first, that no
individual may be truly free in a political sense without a certain underlying social security (the
instrumental argument) and second, that the conditions enumerated in social rightsareintrinsically
valuabl e because they spell out the minimum conditions necessary for adignified life (theintrinsic
value argument). Most commentators accept the validity of both arguments. What makes social
rights human rightsistheir fundamental quality. While many interests are socially desirable both
instrumentally and intrinsically (e.g. global travel), human rights discourse is reserved for those
fundamental interests that nearly all cultures agree are indispensable for adignified life.

The International Covenant on Economic, Socia and Cultural Rights (ICESCR) articulates an
international consensus about what the bare minimum social conditions for such dignity are: (1)
theright of self-determination; (2) theright to work; (3) theright to just and favourabl e conditions
of work; (4) the right to form and join trade unions; (5) the right to social security and social
insurance; (6) the right to protection of the family; (7) the right to an adequate standard of living,
including food, shelter and clothing; (8) theright to health; and (9) the right to education and (10)
the right to take part in cultural life. The remainder of this section explores the conceptual and
historical background of economic and social rightsin order to give the reader an understanding
of where they come from.

This chapter may be inexcusably Western. There is much excellent work drawing the connection
between non-Western values and human rights discourse. That work is enormously helpful in
dealing with the objection that human rights values are Western in origin. However this chapter
does not examine the origin of social welfare values, which go back much further in Western
history as well. Rather, it explains the origins of economic and social rights as human rights.
Thisdiscourse, though certainly not the values, appearsto have had itsinitial originsin the West.
For an Asian, Middle Eastern, African or Latin American person, these historical origins may
explain why socia rights were resisted more by the rich Western countries than by any other
region of the world.

A. History of Economic and Social Rights

1. First Generation Rights

Many scholars write of three generations of rights.?* The first is civil and political rights, the
second economic and social, and the third are solidarity or peoples rights, such as the right to
devel opment and the right to ahealthy environment. Thisnotion of generations hasbeen critiqued,®

24 K. Vasak, “Lesdifférentes catégoriesdes Droitsdel’Homme” inA. Lapeyre, F. de Tinguy & K. Vasak, eds., Les
Dimensions Universelles des Droits de I’ Homme, vol. 1 (Bruxelles: Bruyant, 1990) 297.

25 SeeP Alston, “ A Third Generation of Solidarity Rights: Progressive Development or Obfuscation of International
Human Rights Law?’ (1982) 29 Netherlands International Law Review 307.
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but it is true in one respect, namely, the temporal order in which the different claims grew to be
recognized as human rights.

The American scholar Louis Henkin gives a helpful summary of some of the main trends in the
conceptua history of the first two generations of human rights. He argues for an 18" century
natural rights'liberty’ thesis, followed by a 19" century ‘welfare’ anti-thesis, combined into a20™
century synthesisof thetwo notions. He arguesthat thefirst category of rightsto appear wascivil
and politica. They arosefrom therevolutionary 18" century, particularly inthe American Revolution
(1776) and the French Revolution (1789), and from writers such as John Locke, Thomas Paine
and Voltaire. He mentionsthat theserightswerethelogical consequence of natural law doctrines.?®
Those political declarations concerned therightsof certain people, usually citizens (which excluded
the propertyless, women and slaves), to take part in the governance of the State and to be ensured
certain procedural safeguards when brought before courts. Their focus was political liberty.
Historically, the claims arose from the fact that although certain propertied classes of individuals
accounted for most of the wealth and production in French and American society, the political
decisionswere dictated by an unrepresentative authority. The notion of representative government
would alow such classes to enter the political arena. Thus it may be argued that the revolutions
were primarily about these classestaking sovereignty into their own hands, and ensuring that it be
shared equally among the society’s narrowly defined class of citizens.

These groups declared that there are certain rights that every human being possesses, in virtue of the
very nature of humanity, and that humans were endowed with these rights by their divine creator.?’
This natura rights philosophy was articulated by John Locke, whose chief contribution was the
justification of private property asanatura right. Although such revolutionary declarations of rights
were phrased in terms of universal equality and dignity, their application and benefits were in fact
restricted to acertain classof people, namely, property-owning financialy securemaes. Nevertheless,
these rights advanced the cause of democracy considerably, and were the precursor to a more
universally just political order inwhich eventually everyonewould become entitled to votefor hisor
her political representative, and be assured of arelatively fair trial before animpartia court.

2. Second Generation Rights

The restricted class of beneficiaries, as well as the conceptually questionable foundations of the
rights, were heavily criticized. What was missing from these revolutionary ‘ natural’ rightswasthe
protection of the poor, the working class and the dispossessed. Utilitarian, idealist and Marxist
philosophers argued that the rights of an individual must be determined according to the needs of
society asawhole.?® Although social mobility became apossibility, unlike beforetherevolutions,
it remained effectively impossible for most of the poor, whose lives remained, to borrow an old
expression, ‘nasty, brutish and short.’?*® At the same time, due to the increasing industrialisation

2%6 |, Henkin, The Rights of Man Today, at 4-5. (Boulder: Westview Press, 1978) Jack Donelly, who wrote far more
extensively on this point, disagrees with the necessary connection between natural law and natural rights. See
his Universal Human Rights in Theory and Practice, (Ithica: Cornell University Press, 1989) and “Natural
Rights as Human Rights’ (1982) 4 Human Rights Quarterly 391.

27 For amore elaborate treatment of natural rights philosophy, see J. Waldron, ed., Theories of Rights (Oxford:
Oxford University Press, 1984) , and J. Donelly, ibid.

28 Asnoted by M. MacDonald, “Natura Rights,” in J. Waldron, ibid. at 33.

2% From Thomas Hobbes' Leviathan, aphrase he usesto describe lifein the pre-societal state of nature, the statein
which people lived prior to entering into the social contract of society.
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of Europe, the working class emerged as a considerable political force that became increasingly
well-organized. John Stuart Mill introduced the modern Western concept of redistributive—taxation
in his System of Political Economy, while Immanuel Kant wrote that “[i]t is every man’s duty to
be beneficient — that is, to promote, according to his means, the happiness of others who are in
need, and thiswithout the hope of gaining anything by it.” 3 Of course, the greatest influence on
the mobilisation of the working classes and socialist thought was the writing of Karl Marx, who
was himself influenced enormously by GW.F. Hegel.

In addition to questioning the value of so-called natural rights*** Marx put forth a theory of
communism. His communism was an assertion that workers are the ones who add the true value to
raw materials through their labour upon them. When they fashion raw materials into a valuable
commodity, they add value to them. Yet despite this, these workers do not own, nor even benefit in
any significant measurefrom thisadded-value. Instead, the commodity istaken by the capitalist (the
owner of the means of production) in return for paltry wages, and sold for great profit. Marx found
this situation to be unjust both because it was exploitative and it stifled human nature,**? and called
for workers to seize by revolution the means of production in society and thereby come to own the
fruits of their labour. This required a centralized workers government that would administer the
resources of the State for the benefit of al, until such time that a utopiawould be reached in which
the Statewould “ wither away.”**® Thefailure of any form of autocratic one-party government isnow
nearly universally accepted. Saint-Simon (1760-1825), Charles Fourier (1772-1837) and Robert
Owen (1771-1858) are other thinkers who proposed socialist alternativesto capitalism.

Politically, these socialist ideas gained force during the Industrial Revolution in Europe, which
began first in England in the mid-1700s and spread throughout Europe shortly thereafter. The
European uprisings of 1848 represent a great historical event in which numerous actors came
together for diversereasons. Thisyear saw revoltsin nearly every mgor city in Europe. A primary
force behind the revolts was the working class, and Marx published his enormously influential
Communist Manifesto in that same year. The reasonsfor the uprisings were varied, and included
among other things the overthrow of autocracy, establishment of democracy, the unification of
nations and improvements in the conditions of the working class.®* It was after these uprisings
that most social welfare legislation was introduced in Europe. German Chancellor Otto von
Bismarck introduced basic welfare legislation in 1883. The Scandinavian countries established

30 ], Kant, ‘ The Doctrine of Virtue' from The Metaphysics of Morals (1797), excerpt reprinted in Steiner & Alston,
International Human Rights Law in Context (Oxford: Oxford University Press, 1996) 276.

1 SeeK. Marx, “On the Jewish Question,” in R. Tucker, ed., The Marx-Engels Reader (New York: WW Norton,
1978).

%02 While the exploitative aspects were brought out in great detail in Kapital, Tucker, ibid., thelink between work
and human nature was elaborated in his Philosophical and Economic Manuscripts of 1844.

35 K. Marx, The Communist Manifesto. The failures of some communist regimesisbelieved to lie chiefly with the
inability of centralized bureaucraciesto administer the resources of the state to the benefit of all, corruption and
despotism, the vicious curtailment of political liberties, including freedom of thought and expression, and the
general inadequacy of centrally planned economiesto cater to the multiplicity of human needsand desires. For
the horrendous human rights record of the Soviet Union by someone sympathetic to socialist thought, see A.
Erh-Soon Tay, “Marxism, Socialism and Human Rights’ in E.Kamenka & A. Erh-Soon Tay, eds., Human
Rights: Ideas and Ideologies (London: E.Arnold, 1978).

34 M. Craven “Historical Perspective on Economic, Social and Cultural Rights” in Circle of Rights: A Manual for
Activismin the Field of ESCR (Washington: International Human Rights Internship Program/Asian Forum for
Human Rights and Devel opment, 2000).
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public commissionsto prepare state action planson social insurancein thefollowing order: Sweden
in 1884, Denmark and Norway in 1885, and Finland in 1889. By 1916, nearly all European
countries had adopted basic welfarelegis ation to protect workers' rights, and rights of the old and
infirm.2® Some authorsindicate that, asageneral trend, autocratic societiesin Europe were more
likely to grant welfare legislation as a concession to palliate the discontent of the increasingly
powerful working classes. Thismay highlight the politicised originsof social rights, which ought
to be considered candidly in tandem with the *bourgeois rights’ thesis.3%®

In 1917, the great * spectre’ about which Marx wrote finally happened: the Bolshevik Revolution
occurred, and Russia began its 80 year journey as a communist state and head of a communist
union. This new State began to support directly and indirectly the calls of workers in other
countries.®” In 1919, the Allies founded the first international organization that was primarily
concerned with social inequality and justice: the International Labour Organization. Mathew
Craven identifies three reasons for why the ILO was created at that time: (1) governments made
strong war-time promisesregarding future social programsin order to maintain loyalty and morale;
(2) during the war period, workers became internationally organized and formulated demands,
and (3) the Russian Revolution generated considerable pressure to respond to those demands.*®
Theneed for the national protection of social interests such ashealth, education, and social security
grew even more acute in the 1930s. During this period, much of North America and Europe fell
into the Great Depression, which was characterised by extremely high levels of unemployment,
food shortages, and social deprivation. At this time, Franklin Delano Roosevelt was elected
President of the United States and introduced a variety of social security measures that were
known collectively as the ‘New Deal.” The New Deal was the starting point of much of the
American social legislation, and was part of the President’s concept of the importance of social
welfare. In 1941, Roosevelt identified four freedomsthat he thought were of cardinal importance:
freedom of speech, freedom of religion, freedom from want and freedom from fear. In his 1944
State of the Union address, President Roosevelt identified with great clarity what freedom from
want should include, the entitlements being listed asrights.**® Thiswas one of the earliest popular
articulations of social security inthe form of aright and freedom. Hitherto it had been referred to
in terms of justice; it was what a just political order would provide. With the introduction of
rightsHanguage, it may be argued that Roosevelt contributed to the elevation of social security
into that sphere of importance that was reserved only for the very most important of human needs

35 See“Article 22" inA. Eide, €et. d., eds., The Universal Declaration of Human Rights: A Commentary (Oslo:
Scandanavian University Press, 1992) at 323 and following for an illuminating analysisand referencesto important
surveys, including P. Flora & A. J. Heidenheimer, eds., The Development of Welfare Sates in Europe and
America (New Brunswick: Transaction Books, 1981).

3% Theexpression ‘ bourgeoisrightsthesis' refersto the argument that the civil rightsthat arose through theAmerican
and French revolutions produced rights that were overwhelmingly for the benefit of financially secure property
owners.

37 Thiswastypically for political reasons. For an interesting account of how the Soviet Union was in some cases
antagonistic to workers' interestsin other countries, see George Orwell’s Homageto Catal onia, in which Orwell
documents his personal experience of fighting in the Spanish Civil war of 1936, and how the Soviet Union
undermined socialist attempts to organize a society of equality and public ownership.

3% Craven, supra note 304 at 35.

39 For moreonthelLO, seeV. Leary, “Lessons from the Experience of the International Labour Organisation” in
P. Alston (ed.) The United Nations and Human Rights: A Critical Appraisal (Oxford: Oxford University Press,
1992).

122



The Rhetoric of Rights

What is so important about the language of rights? Why do activists need to say that something is
a violation of a right rather than simply say it is wrong? Is there a difference for someone who
denies the existence of natural rights between saying that a government omission is wrong and a
government omission violates someone’s rights? Consider the following quotes:

“Claims presented as rights are claims that are often, perhaps usually, presented as having a
special kind of importance, urgency, universality, or endorsement that makes them more than
disparate or simply subjective demands. Their success is dependent on such endorsement-
by a government or a legal system that has power to grant and protect such rights, by a
tradition or institution whose authority is accepted in those circles that recognize these claims
as rights, by widespread social sentiment, nationally or internationally.”
Eugene Kamenka
“Human Rights, People’s Rights,” p.127

“We need rights, as a distinct element in political theory, only when some decision that injures

some people nevertheless finds prima-facie support in the claim that it will make the community as
a whole better off on some plausible account of where the community’s general welfare lies.”

Ronald Dworkiin

“Rights as Trumps,” p.166

“It is the ability to claim the right if necessary - the special force this gives to the demand and the
special social practices that it brings into play - that makes rights so valuable and that distinguishes
having a right from simply enjoying a benefit of being the (rights-less) beneficiary of someone
else’s obligation.”

Jack Donelly,
“ Universal Human Rights in Theory and Practice,” p.12

— (see the box on *Rhetoric of Rights’). That is, social entitlements were no longer a matter of a
utopian societal objective, but were individual rights that must be guaranteed by the State.°
Another significant aspect of Roosevelt’ s approach wastheidentification of socia rightsasfreedoms
and not merely welfare claims. Nobel Prize winning economist Amartya Sen makes much the
same argument today with respect to conceptualizing development as creating freedoms.3! So
with Roosevelt it was no longer a debate between equality and liberty, or welfare and liberty, but
rather of competing conceptions of liberty.32
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311
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Another important development in 1944, and presumably influenced by Roosevelt'sdeclaration, wasthe American
Law Institute's draft international bill of rights. The ALI commissioned a Committee for the elaboration of a
draft bill, which was completed with the inclusion of the full range of social rights. The AL failed to endorse
these conclusions, but the report was nonethel ess submitted to the United Nations and was “...to prove highly
influential in the preparation of the first draft of the Universal Declaration in 1947.” Steiner & Alston, supra
note 300 at 260.

See A. Sen, Development as Freedom (New York: Alfred Knopf, 2000). The basic thesisis that development
should not beviewed as' utility’ creation (creation of accessible market options), but rather asremoving capability-
deprivation (giving individual freedoms, which would take into account the quality of the choices presented by
themarket). Whiletheformer lookstoincome as an accurate assessment of the welfare of individuals, the | atter
looksto the costs of life and quality of options asrelevant factorsin the consideration of human welfare. Sen’s
concept of human welfare is the individual’s capability to choose alife one has reason to value (p.74).

For an often — quoted treatment of thisideaof competing conceptionsof liberty, seel. Berlin, “Two Concepts of
Liberty,” inl. Berlin, Four Essays on Liberty (Oxford: Oxford University Press, 1969) 118.
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B. Economic and Social Rights at the United Nations

1. The International Bill of Rights and the Universal Declaration

After World War 11, the United Nations provided new hope for peace through international
cooperation. Part of that commitment included the promotion of human rights. Article 1 of the
Charter establishes the promotion of human rights as one of the goals of the organization, and
Article 55 elaborates upon that commitment. Article 56 pledges members to take joint action to
achieve these purposes, and article 68 calls upon the Economic and Social Council to establish a
human rights commission. The Commission on Human Rights was established by ECOSOC in
1946, and was composed of government representatives who were charged with, among other
things, drafting of human rights instruments and standard setting.*"

Originally, the Commission was asked to draft an ‘International Bill of Rights,” which was to
consist of (1) anon-binding declaration of rights, (2) aconvention of amore limited scope, and (3)
adocument of methods of implementation. The Commission completed acopy of the Declaration
quickly, and forwarded it to the General Assembly, who revised it and adopted the new versionin
1948, with avote of 48-0, with 8 abstentions.®* The adoption of that text is significant for those
who view human rights as natural rights. The Scandinavian scholar Tore Lindholm conducted a
careful analysisof the preparatory work of Article 1 of the Universal Declaration of Human Rights,
including the debates it went through at the General Assembly. Article 1 was viewed as the
cornerstone or justification of the rightsthat follow it. Lindholm shows the varied and vigorous
debates during the drafting procedure, and how the notion of natural rightsor divinity wasexplicitly
rejected by the Commission.

Interpreted in its proper context, Article 1 is not a traditional Western natural
rights foundation for a system of human rights to be implemented globally. It
providesthethin, but crucially important normative basis on which representatives
from several cultures could reach agreement.3

TheUniversal Declaration includes economic and social rights, fromArticles 22-27, and isregarded
as an expression of the notion of the indivisibility of the rights. However the UDHR gives clear
precedence to civil and political rights, which are articulated first and over the course of Articles
3-21. Itisalso aconsensus between lessthan one-third of the present number of United Nations
members, and its universality may be questioned somewhat based on this lack of representation.

33 For agreater examination of the role of the Commission on Human Rights, see P. Alston, “The Commission on
Human Rights” in Alston, supra note 309, 126. 3 GA Res. 217 A (1), (10 December 1948), 3 UN GAOR,
Resolutions. Pt. |, at 71 (1948). Abstentions being Byelorussia, Czechoslovakia, Poland, USSR, Saudi Arabia,
Ukraine, S.Africaand Yugoslavia.

34 GA Res. 217 A (l11), (10 December 1948), 3 UN GAOR, Resolutions. Pt. |, at 71 (1948). Abstentions being
Byelorussia, Czechoslovakia, Poland, USSR, Saudi Arabia, Ukraine, S.Africaand Yugoslavia.

35 T. Lindholm, “Article 1: A New Beginning” in Eide, supra note 305, 31 at 51.
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2. The Separation of Human Rights into Two Covenants®'®

In 1950, the Commission decided that despiteits agreement on the substantive content of a Covenant
on civil and political rights, it could not do the same with respect to economic, social and cultural
rights. It thereforeresolved to treat them in a separate covenant, to be drafted at its next sessionin
1951. ECOSOC requested that the General Assembly make apolicy decisionregarding theinclusion
or exclusion of social rights from the single draft—Covenant. After painfully drawn out debatein
the General Assembly, it declared that “...the enjoyment of civil and political rightsand of economic,
social and cultural rights are interconnected and interdependent...” and that economic and social
rights must be included in the single draft “...in a manner which relates them to the civil and
political freedoms proclaimed by the draft Covenant.”3!” Thisdecision was adopted by ECOSOC,
and work on the draft Covenant resumed.

Despite these clear instructions, the Commission continued to treat the rights separately and
developed conceptually distinct articles, particularly with regard to the nature of States Parties
obligations, and a separate supervision system that was to apply uniquely to the economic and
social rights provisions of the draft Covenant. This arrangement was described by John Peters
Humphrey as a creating a virtual “covenant within a covenant.”*!® Faced with this undesirable
prospect, ECOSOC asked the General Assembly to reconsider itsdecision, whichit did. Thusthe
General Assembly reversed itsinitial position and asked that two covenants be drafted.

The reasons why this separation occurred are numerous, but many commentators believe the
primary cause was ideological. The Cold War gave rise to such tensions at the openly political
Commission on Human Rights, whose memberswere explicitly mandated to represent their State’s
interests. Some argued that the notion of economic rightswould lead to the restriction of political
rights of individuals in the name of economic organization, a charge that was hardly unfounded.
On the other hand, the same charge could be levelled at the rather minimalist conception of civil
liberties protected in the sister covenant on civil and political rights — rights that left untouched
the immense problem of economic exploitation and abject poverty. In any event, a clause was
included in the Covenant to clarify that no State could justify the violation of civil and political
rights based on a social rights justification.3!®

At atheoretical level, however, those who opposed the inclusion of both categories of rightsin
one covenant did so not necessarily because they believed that the two categories were not
interdependent and interconnected, but rather because the juridical nature and thus enforcement
mechanisms were fundamentally different. Those opposed to the single covenant argued that (1)
economic and social rightswere not justiciable, or, capable of being assessed by acourt of law, (2)

816 For a superb account of the drafting process, see M. Craven, The International Covenant on Economic, Social
and Cultural Rights: A Perspective on its Development (Oxford: Oxford University Press, 1995) at 16-22.

37 GA Res.421 (V), Sect.E, (4 Dec. 1950) 11 UN ESCOR, Res. Supp. (N0.20), at 42 (1951), cited in Craven, ibid.
at 18.

%18 J.P. Humphrey, Human Rights and the United Nations. A Great Adventure (Dobbs Ferry, New York: Transnational
Publishers, 1984) at 144. Thisautobiography isan account of Humphrey’s 20 years as Director of the Division
of Human Rightsin the Secretariat of the United Nations. He givesacandid, first hand account of the political
and bureaucratic background of the adoption of the Universal Declaration and the two Covenants.

%9 SeeArt. 5, ICESCR.
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that they were not capable of immediate implementation and (3) that while civil and political
rights involve mostly negative obligations, economic and social rights were mostly positive
obligations. Thedifferencescan be summed up asfollows: civil and political rights were viewed
aslegal rights, while economic and social oneswere viewed as programmeatic obligations, requiring
resources and time. Owing to thesetechnical/legal differences, it was thought to be desirable that
two covenants be drafted with separate systems of implementation or monitoring.®® While this
rationale could be effectively divorced from the opinion that social rights were not important or
‘real’ rights, it often was not.3* Such arguments will be examined further in Chapter XV.

3. The International Status of Social Rights Today

Since the adoption of the ICESCR on 16 December 1966, it has been stressed repeatedly that
civil, political, economic, social and cultural rights are indivisible. Indivisibility, smply put,
means that neither group of rights can be properly enjoyed without the other. Another way of
understanding it is that human rights spell out the bare minimum conditions of dignity, and that
these minimum conditionsinclude both categories of rights. Documents supporting theindivisibility
of all human rightsinclude the Proclamation of Teheran (1968, First World Conference on Human
Rights); Art. 13, UN General Assembly Resolutionsin 1977 and 1986; and the Vienna Declaration
and Programme of Action (1993, Second World Conference on Human Rights), paragraph 5.
Their interdependence has also been given substantial research treatment.?

Perhaps a greater indication of their indivisibility is the extent to which newer human rights
conventions include modalities of both *‘categories of rights, including the Convention on the
Elimination of All Forms of Racial Discrimination (CERD), Convention on the Elimination of
All Forms of Discrimination against Women (CEDAW), and Convention on the Rights of the
Child (CRC). These conventions elaborate the fairly complete set of rights for each group in
particular. It isinteresting to note that these include political, legal and social rights. Moreover,
the proliferation of regional declarations and conventions that contain references to or are
exclusively concerned with social rightsisfurther support for the belief that aworldwide consensus
on what constitutes the common denominators of dignity includes social and civil rights (see
box). Some modern national constitutions now include legally enforceable socia rights within
their lists of fundamental rights, notably South Africa, Thailand, and Ethiopia.

320 These points are culled from the “ Annotations on the Text of the Draft International Covenants on Human
Rights” UN Doc. A/2929 (1955), reprinted in Steiner & Alston, supra note 300 at 260-61.

%L |hid, point 12 at 262 (cited to Steiner & Alston); C. Scott & P. Macklem, “Constitutional Ropes of Sand or
Justiciable Guarantees? Social Rights in a New South African Constitution,” (1992) 141:1 University of
Pennsylvania Law Review 1 at 19. “The separation [of the two categories of rights] isreflected in the adamant
refusal of the United Statesto view social and economic rightsashumanrights, let alonejusticiable, in negotiations
surrounding new human rightstreaties and on votes on United Nationsresolutions.” Seeaso M. Cranston, What
are Human Rights (London: Bodley Head, 1969) and “Human Rights: Real and Supposed” in D. Raphael, ed.,
Palitical Theory and the Rights of Man (London: Macmillan Press, 1967).

32 Thebest of theseisgenerally regarded to be C. Scott, “ The I nterdependence and Permeability of Human Rights
Norms: Towards a Partial Fusion of the International Covenants on Human Rights” (1989) Osgoode Hall Law
Journal 769. See also P. Alston, “The Importance of the Inter-play between Economic, Social and Cultural
Right, and Civil and Poalitical Rights,” UN Doc. A/CONF/157/PC/66/Add. 1. See also J. Donelly, Universal
Human Rightsin Theory and Practice, supra note 296 at 28-47.
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Finally, the Committee on Economic, Social and Cultural Rights has now held over 18 sessions
and produced 15 Genera Commentson the ICESCR, and two influential expert meetings conducted
in Maastricht (1987 and 1998) have contributed immensely to the elaboration of the content of the
rights. Thus the status of economic, social and cultural rights as human rights is now established
beyond question. While certain conceptions of human rights may continue to downplay their
importance, it remainsindisputablethat one cannot speak of international human rightslaw without
referring also to its highly developed range of economic and social rights. They are hereto stay,
and will only grow in importance as the world moves into a phase of globalization in which the
chief social concernswill be labour, social security and health.

The Present Scope of Economic and Social Rights under
International Law™

Universal
Universal Declaration of Human Rights (1948), Arts. 22-28

International Covenant on Economic, Social and Cultural Rights (1966/1976)**

Convention on the Elimination of All Forms of Racial Discrimination (1965/1969), Arts. 1, 2, 5(e)
Convention on the Elimination of All Forms of Discrimination Against Women (1979/1981), Arts.
1, 10-14

Convention on the Rights of the Child (1989/1990), Arts. 23, 24, 26-29, 31

International Convention on the Protection of the Rights of All Migrant Workers and Members of
their Families (1990/2003)

Regional
European Social Charter (1961/65)

Revised European Social Charter (1996/1999)

Additional Protocol to the European Social Charter Providing for a System of Collective
Complaints (1995/1998)

American Declaration of Human Rights and Duties of Man (1948), Art s. VIII, IX, XI-XVI
American Convention on Human Rights (1969/1978), Art.26

Additional Protocol to the American Convention on Human Rights in the Area of Economic,
Social and Cultural Rights Protocol of San Salvador (1988/1999)

African Charter of Human and Peoples’ Rights (1981/1986), Arts. 9,10,15-18

African Charter on the Rights and Welfare of the Child (1990/not in force), Arts.4, 11, 12, 13, 14,
15, 16, 23

Draft Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women
Arab Charter on Human Rights (1994/not in force), Arts.29- 34, 36-39

* Excluding ILO Conventions
** (Adopted/In Force)
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XIV.  Vulnerable Groups and ESC Rights

A. Introduction and Definition

The purpose of thischapter isto offer guidance on how the Covenant and other relevant international
instruments can be used as tools to address the special issues raised by vulnerable groups. In
General Comment No.3, the Committee makes clear that vulnerable groups have special status
under the Covenant:

[ T]he Committee underlines the fact that even in times of severe resource
constraints whether caused by a process of adjustment, or economic recession,
or by other factors the vulnerable members of society can and indeed must be
protected by the adoption of relatively low-cost targeted programmes.®?

Thisimportant statusisreiterated in several other General Comments.®** The Committee has not
adopted asinglelist of what constitutes vulnerable groups, nor isit desirable that they do so. The
definitionisleft flexible, and certain groups may beindicated in the context of certainrights. For
example, in the case of the right to food, the Reporting Guidelines request information about the
following groups:3*®

m Landless peasants [ Marginalized peasants
m  Rura workers [ Rural unemployed

m  Urban unemployed [ Urban poor

m  Migrant workers [ Indigenous peoples

m  Children [ Elderly people

m  Other especially affected groups

The guidelines continue to ask for any differences in the situation between men and women in
each of these groups. These groups are, in the opinion of the Committee, more likely to be
disadvantaged vis-a-vis the rest of the population in their enjoyment of the right to food. For
education, though, thelist is different:

m  Younggirls

m  Children of low-income groups

m  Childreninrura areas

%% Genera Comment No. 3, para. 12.

34 General Comment No. 4 (Adequate Housing), para. 13; General Comment No. 5, para. 10; General Comment
No. 6, para. 17; General Comment No. 7 (Forced Evictions) para. 11; General Comment No. 8 (Economic
Sanctions and ESCRS) paras. 4, 8, 10, and 15; General Comment No. 12 (Food) paras. 13, 28, 35 and 38;
General Comment No. 13 (Education) para. 6(b); General Comment No. 14 (Health) paras. 12(b), 18, 35, 37,
40, 43(a), 43 (f) and 65; General Comment No. 15 (Water), para. 13.

%% Revised General Guidelines Regarding the Form and Contents of Reports to be Submitted by Sates Parties
under Articles 16 and 17 of the I nternational Covenant on Economic, Social and Cultural Rights 17/06/91. UN
Doc. E/C.12/1991/1 (Basic Reference Document), Article 11, para. 2 (b) (i).
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m  Children who are physically or mentally disabled

m  Children of immigrants and of migrant workers

m  Children belonging to linguistic, racial, religious or other minorities
m  Children of indigenous people.

This demonstrates how the definition of a‘vulnerable group’ can be viewed as dependent upon
the socia entitlement (right) inquestion. That is, one doesnot need to beginwith alist of ‘vulnerable
groups’ in society, and then check how such groups enjoy each right. One may find different
vulnerable groupswhen considering different rights. Perhapsthe most general working definition
isthat vulnerable groups are those that consistently enjoy the rights under the Covenant at alevel
lessthan the national average. The more extreme the disparity between the national average level
of enjoyment and the level of the group, the more vulnerable it may be considered.

B. Reporting on Vulnerable Groups

There are two ways to report about the state of vulnerable groups as part of an alternative report.
Thefirst isto include a section on vulnerable groups under each substantive right. For example,
the treatment of the right to work could include a section on free trade zone workers or plantation
workers. The other way is to include a stand-alone section on vulnerable groups. The rationale
for the latter approach is that the situation of vulnerable groups often calls for specia research
techniques and data. Such data may be better collected by a single person in respect of several
rights than by many people in respect of separate rights. Also, it may be desirable to present
information on a range of socia indicators pertaining to a single group in order to present a
complete picture of itssocial deprivation. Theideal method isamixture of both approaches, but
this Chapter iswritten for the person attempting to write a stand-al one report on vul nerable groups.

When taking this approach, it is not necessary to treat each right separately. Providing arange of
information allows the Committee to form a better understanding of the general situation of the
particular groups, and to recommend holistic®?® remediesfor the problems. Thusthe report can be
organised per group, rather than per right. This does not mean, however, that activists should
report on any source of injustice pertaining to that group. The problems reported should be
themselves grounded in the substantive articles of the Covenant.

In light of the many vulnerable groups in most societies, and of the length constraints of an
aternative report, it may be desirable to focus upon certain groups. Thismay help get a specific
declaration from the Committee, which would carry more political weight. On the other hand,
some emphasis should a so be placed on the obligation to take stock of all vulnerable groups, and
the development of an all-inclusive national plan of action. Thusit isalso important to highlight
the range of vulnerable groups, so that the Committee urges the government to adopt effective
monitoring procedures and targeted programmes covering al of them.

826 Holistic can be contrasted with piecemeal. It refersto an approach that attemptsto addressarange of interrelated
causes that lead to a single overall problem.
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Therest of thischapter concernsthe status of the State’s obligationstowardsall vulnerable groups,
and then an individual consideration of some helpful sources related to a variety of different
groups.

C. State Obligations in Relation to Vulnerable Groups

Although vulnerable groups are protected by the same rights as everyone else, there are four
special obligations concerning vulnerable groups alone. The first is the obligation to monitor
effectively. In General Comment No.1, the Committee explains that the State must monitor the
extent to which al individualsin its territory enjoy the rights under the Covenant. Doing so is
necessary before appropriate action can be taken to improve the situation. However, gathering
such information “...requires that special attention [be] given to any worse-off regions or areas
and to any specific groups or subgroupswhich appear particularly vulnerable or disadvantaged.” 3%
Thisobligationisconfirmed by the Committee’ sextensive requestsfor information about vulnerable
groupsinits Revised Reporting Guidelines.®® In Genera Comment No.4, the previous claim that
States Parties* should’ empl oy effective monitoring strategies, including the emphasison vulnerable
groups, is confirmed as an obligation of immediate effect. Thus States Parties would appear to
violate their obligations under the Covenant if they do not report adequately on the condition of
vulnerable groups.

The second obligation isto provide low-cost targeted programmesto alleviate the condition of the
most vulnerable. Thisobligationisannounced in Genera Comment No.3, and thereforeit applies
to all of the Covenant rights. It is confirmed again in Genera Comments No.12 and 14.3°
Identifying non-compliance with this obligation can be achieved by checking whether such
programmes exist, and whether there is any plan to introduce them.

Thethird obligationisto give priority to the most vulnerable groupsin the distribution of disaster
and humanitarian relief aid, as well as international medical or food aid. This obligation is
drawn from Genera Comment No.12 (Food)**° and No.14 (Health).*** The obligation does not
give vulnerable groups an entitlement over any form of aid, but simply the mentioned kinds. The
obligation may, however, be extended analogically to cover aid that is intended for equally dire
needs (e.g. emergency shelter).

327 General Comment No. 1, para. 3.

328 See Revised General Guidelines Regarding the Formand Contents of Reportsto be Submitted by Sates Parties
Under Articles 16 and 17 of The International Covenant on Economic, Social and Cultural Rights 17/06/91. E/
C.12/1991/1, at “Article 6” para.2(b); “Article 9" para. 6(c); “Article 10" para.5(b), “Article 11" para.2(b)(l)
[right to food] and 3 (b) [right to adeguate housing]; “Article 12" para. 5(b), 5(d), and 5(i); “Article 13" para.
5(b); “Article 15" para. 1.

32 Genera Comment No. 12, para. 28; General Comment No. 14, para. 18.
30 Para. 38.

31 Para. 40 and 65.
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The fourth obligation is to guarantee vulnerable groups the enjoyment of all Covenant rights
without discrimination. Thisaspect of theright istreated in General Comment No.7%%2 and N0.13.3%
Art.2(2) of the Covenant clarifiesthat all therights set forth under the Covenant areto be guaranteed
without discrimination of any kind, particularly when based on anumber of listed grounds. There
is a debate as to whether the grounds listed in Art.2(2) are the only grounds upon which
discrimination is prohibited. That is, whether the right is protected only when discrimination is
upon the basis of sex, race, colour, etc. and on nothing other than any of those grounds. Thisisthe
approach employed with respect to some human rights documents. Craven confirms, however,
that despite a strong argument in favour of the limited approach, the Committee has recognised
discrimination under Art.2(2) as applying to regiona areas, aliens (including stateless persons,
migrant workers and refugees), unmarried couples, parents, people with AIDS, physical and
mental disabilities, homosexuals and the poor.®** The Committeeitself later considered thisissue
in General Comment No.5, with regard to the possibility of discrimination on the basis of age. It
deliberately left the question open.®** Thus, discrimination based on characteristics related to
on€e' sstatusasamember of avulnerable group may be alleged as non-compliance with the Covenant.

D. Women

Women may be regarded as a vulnerable group in two important ways. First, they are often
disadvantaged in relation to men as a general trend in society. That is, they often receive lower
salaries, have less opportunity for employment, do more unpaid domestic work, have less access
to credit and property rights, and in many casesreceive fewer opportunitiesfor education. Second,
women are often disadvantaged in relation to men within each of the other vulnerable groups.
When reporting, one may choose the group which you are aware is at a disadvantage, and then
find the indicators or data related to their substantive rights under the Covenant. Then consider
each of the four specific obligations mentioned above.

The Committee does not assess compliance with other human rights conventions, but it can bol ster
oneof itsown claims by referenceto one. Thismakesrelevant the Convention on the Elimination
of All Forms of Discrimination Against Women (the CEDAW).3% The CEDAW contains many
articlesthat concern economic, social and cultural rights.3¥” The fluid way in which the CEDAW
integrates both civil and socia rights can be viewed as the perfect expression of theindivisibility
of al human rights.>® It also has an Optional Protocol in force, which provides for a petition
procedure. This procedure alows individuals who have suffered an alleged violation of aright
under the CEDAW, and who have exhausted all recourses under national law, to submit a
communication to the Committee on the Elimination of Discrimination Against Women (also
CEDAW) claiming a violation of that Convention. The CEDAW Committee is empowered to

%2 Para. 6 ().
33 Para, 11.

%4 M. Craven, The International Covenant on Economic, Social and Cultural Rights: A Perspective on its
Development (Oxford: Oxford University Press, 1995) at 170.

35 See General Comment No.5 (The economic, social and cultural rights of older persons), para.12.
3% Adopted in 1979, in force in 1981.

%7 SeeArts. 1, 10 (Education), 11(Employment), 12 (Health), 13 (Economic and Social Life), 14(Rura Women)
(c) (social security), (d) (education and vocational training), (f) (participation in cultural life) and (g) (accessto
credit).

3% |t coversarangeof civil and political rightsaswell aseconomic, social and cultural oneswithin the rubric of the
same articles.
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consider the complaint, along with the government’s replies, and to make aformal declaration of
whether the right has been violated and recommendations for remedial action.

While the ICESCR Committee has General Comments, the CEDAW Committee issues General
Recommendations, some of which deal explicitly with the social rights aspects of the CEDAW.
Theseinclude:

m  No0.13(1989) - Work of Equal Value

®m  No0.14 (1990) - Female Circumcision

®  No0.16 (1991) - Unpaid Women Workersin rural and family enterprises
®  No0.19 (1992) - Violence Against Women

m  No.21(1994) - Equality in marriage and family relations®™®

Again, the use of the CEDAW should only be to supplement reporting on rights that are also
covered by the Covenant on Economic, Social and Cultural Rights.

E. Children

Children are avulnerable group because, among other reasons, they are usually unableto provide
for themselves. Important areas concerning children’s rights include education, health, housing,
sexual exploitation, labour, refugee status, interests in administrative or family law proceedings,
etc. Reporting upon their condition would involve considering the four obligationsin addition to
the general obligations under each substantive right of the Covenant.

There are other important international documents from which some guidance can be drawn. A
notable recent development is the ILO Convention No.182 (the Worst Forms of Child Labour
Convention). Some of its articles are cited in the box on the next page. This Convention isvery
specific in its demands for ‘ effective, time-bound measures’ in respect of certain listed items.

The most important international instrument, however, is the Convention on the Rights of the
Child (CRC).*® It isthe most widely ratified human rights instrument, and includes a vast range
of economic, socia and cultural rights.3* In addition to providing for a number of new social

39 This list is taken from S. Abeysekera, “The Economic, Social and Cultural Rights of Women” in Circle of
Rights: Economic, Social and Cultural Rights: A Training Resource (Washington: International Human Rights
Internship Program/Asian Forum for human Rights and Development, 2000) 71 at 90-98. The author’sarticleis
agood introduction and survey of the various issues that are related to women’s enjoyment of social rights. It
includestherelevant excerptsfrom these General Recommendations. For acompilation of all General Comments
and General Recommendations, consult “ International Human RightsInstruments,” UN Doc. HRI/GEN/1/Rev.5.
To access it over the Internet, go to www.unhchr.ch, and type the document number into the ‘ Treaty Bodies
Database’ searchfield.

340 Adopted in 1989, in force in 1990. It has been ratified by every country, except by the US, Ethiopia, and East
Timor.

31 Arts. 23, 24, 26-29, 31.
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rights provisions, it also includes rights that are covered in the ICESCR, such as social security
(Art.26, CRC/ Art.9 ICESCR), the right to an adequate standard of living (Art.27 CRC/Art.11
ICESCR), the right to education (Art.28 and 29 CRC/Art.13 ICESCR) and the right to rest and
leisure (Art.31 CRC/Art.7(d) ICESCR). Although the Committee may not be empowered to
make a finding about compliance with the CRC, the CRC can be atool for the interpretation of
children’s social rights under the ICESCR. Activists should thus feel freeto refer to the CRC in
thisway.

ILO Convention No.182 (Worst Forms of Child Lahour) (1999)

Article 1
Each Member which ratifies this Convention shall take immediate and effective measures to secure
the prohibition and elimination of the worst forms of child labour as a matter of urgency.
Article 2
For the purposes of this Convention, the term “child” shall apply to all persons under the age
of 18.
Article 3

For the purposes of this Convention, the term “the worst forms of child labour” comprises:

(a) all forms of slavery or practices similar to slavery, such as the sale and trafficking of children,
debt bondage and serfdom and forced or compulsory labour, including forced or compulsory
recruitment of children for use in armed conflict;

(b) the use, procuring or offering of a child for prostitution, for the production of pornography or
for pornographic performances;

(c) the use, procuring or offering of a child for illicit activities, in particular for the production and
trafficking of drugs as defined in the relevant international treaties;

(d) work which, by its nature or the circumstances in which it is carried out, is likely to harm the
health, safety or morals of children.

F. Ethnic Minorities

Ethnic minorities also face arange of problemsregarding accessto health , education and housing,
discrimination in the access to socia services, and the inability to take part in cultura life. The
Convention on the Elimination of all forms of Racial Discrimination (CERD) defines ‘racial
discrimination’ asincluding any discrimination based on, among other things, descent or national
or ethnic origin. The CERD providesfor the protection of economic, social and cultural rightsin
Articles 1, 2(2) and 5(e)(i) - (vi). Whilethe CEDAW and the CRC gave more specific elaboration
to the content of the rights of the respective beneficiaries, the CERD gives each right much less
detail than doesthe Covenant. However the CERD doesrequirethe State to take special measures
to address the condition of minorities in a proactive way.3* Thisis consistent with the ICESCR
concern of addressing vulnerable groups with low-cost targeted programmes.

w2 Art. 2(2).
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G. Persons with Disabilities

Personswith disabilitiesinclude people‘ disabled by physical, intellectual or sensory impairment,
medical conditionsor mental illness.” Thisvulnerable group hasreceived athorough treatment in
the Committee’'s General Comment No. 5 (Persons with Disabilities) (1994). In that Generd
Comment, the Committee adoptsageneral definition of ‘disability,” considersrelevant international
instruments, general obligationsunder the Covenant, means of implementation, non-discrimination
and each of the specific provisions of the Covenant. The Committee confirmsthat all States are
required to adopt amajor policy and programme effort3* and to protect the rights of personswith
disabilities from the practices of private actors.>*

The Committee makes numerous suggestions concerning each right under the Covenant, and
these ought to be considered by reading over the General Comment when reporting on this group.
Some of the more significant of those recommendations are the following:

m  The obligation to adopt comprehensive anti-discrimination legislation in relation to
disability (para.16);

m  Theneed for consultation with the affected groups before making policies (para.14);
m  Theneed for wheelchair accessible workplaces (para.22);

m  Theneedfor social security for both the person with adisability and her or his caretaker
(para.28); and

m  Theobligation to promote accessibility to placesfor cultural performancesand services,
aswell as places for recreation, sports and tourism.

The General Comment also makes reference to the CRC, Art. 23; the African Charter on Human
and Peoples Rights, Art.18(4); and the Additional Protocol to the American Convention on Human
Rights in the Area of Economic Social and Cultural Rights, Art.18. Thus one may also wish to
examine these documents over the Internet.

H. Older Persons

General Comment No.6 (1995) is concerned with the economic, social and cultural rights of older
persons.3® |t opens by stressing the historically unprecedented numbers of the world’s ageing
people, and how the recent trend hasled to several international consultations and plans of action.
Theseinclude the 1982 World Assembly on Ageing, at which was adopted the Vienna I nternational
Plan of Action on Ageing. The Committee refers to this document extensively throughout the
Comment. It also refersoften to the United Nations Principles for Older Persons (adopted by the
General Assembly, 1991). In many ways, this General Comment is an assertion of the validity of
these guidelines in respect of the rights under the Covenant. The General Comment is organised
around an extended introduction, adiscussion of general obligationsand an examination of specific
provisions of the Covenant.

33 Genera Comment No. 5, para.9.
344 Genera Comment No. 5, para.1l.
%5 UN Doc. E/C/13/1995/16/Rev.1 (1995).
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Concerning obligations, the Committee states plainly that the methods for the fulfilment of the
ESC rights of older persons are basically the same as for other obligations under the Covenant.
They include the following needs:3*

m todeterminethe nature and scope of problemswithin a State through regular monitoring;
m to adopt properly designed policies and programmes to meet requirements;
m toenact legidation when necessary and to eliminate any discriminatory legislation; and

m to ensure the relevant budget support or, as appropriate, to request international
cooperation.

The Comment includes several specific and interesting entitlements. It is quite evident that the
Committee achieved such specificity in no small part through the assistance of the well devel oped
range of |LO Conventions and Recommendations on the subject®*’ aswell asthe above—mentioned
declarations. Some of these entitlements include the following:

m  Theprovision of non-contributory old-age benefits, particularly for women (para.21);
m  Theimplementation of retirement preparation programmes (para.24);

m  Socid assistancefor entirefamilieswherethefamily supportsan elderly person (para.31);
and

m  Providing restoration and other services to allow the elderly to remain in their homes
for aslong as possible (para.33).

There are some additional measures proposed for health and education, but they are consistent
with the general trend of obligations under the Covenant and need no further elaboration. If one
feels confused and overwhelmed by the profusion of information under these General Comments,
simply put them aside and focus on the general obligation to devel op low-cost targeted programmes
for the group in question. For the purposes of reporting on vul nerable groups, the more important
task is the description of the actual state of those groups within the given country.

I. The Internally Displaced

Internally displaced people, along with refugees, are perhaps the paradigmatic example of a
vulnerable group. These groups are removed from al the social and historical networks their
communities had used for survival over the generations. Thus much of the accumulated knowledge
islost or inapplicable, and they become highly dependent on governmental support. Worse till,
they are usually displaced due to violence, and are at some risk in the new community. This
situation hasrightfully received agreat deal of attentionin Sri Lanka, and has recently been added
to the mandate of the United Nations High Commission for Refugees. The most notable
devel opment isthe adoption of the Guiding Principleson Internal Displacement (Deng Principles,
see box). These principles are declaratory, rather than binding, but announce claims that are
clearly covered by the terms of the Covenant. Theonly difference may bethat the Deng Principles
clearly apply to the ‘authorities’ in charge of the area, which can mean either the government or a
belligerent faction. The Covenant appears only to bind the government, though there may be
good arguments that rebel factions become bound when they gain effective control over an area.

36 Genera Comment No.6, para. 18.

347 Particularly ILO Recommendation No. 162 (1980) concerning Older Workers, and ILO Convention No. 128
concerning Invalidity, Old-Age and Survivors Benefits (1967).
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GUIDING PRINCIPLES ON INTERNAL DISPLACEMENT
(DENG PRINCIPLES) (1998)

Principle 7

2. The authorities undertaking such displacement shall ensure, to the greatest practicable extent,
that proper accommodation is provided to the displaced persons, that such displacements are
effected in satisfactory conditions of safety, nutrition, health and hygiene, and that members of the
same family are not separated.

Principle 10

2. Attacks or other acts of violence against internally displaced persons who do not or no longer
participate in hostilities are prohibited in all circumstances. Internally displaced persons shall be
protected, in particular, against:

(b) Starvation as a method of combat;

Principle 18

1. Allinternally displaced persons have the right to an adequate standard of living.

2. Atthe minimum, regardless of the circumstances, and without discrimination, competent authorities
shall provide internally displaced persons with and ensure safe access to:

(a) Essential food and potable water;

(b) Basic shelter and housing;

(c) Appropriate clothing; and

(d) Essential medical services and sanitation.

3. Special efforts should be made to ensure the full participation of women in the planning and
distribution of these basic supplies.

Principle 23

1. Every human being has the right to education.

2. To give effect to this right for internally displaced persons, the authorities concerned shall ensure
that such persons, in particular displaced children, receive education which shall be free and
compulsory at the primary level. Education should respect their cultural identity, language and
religion.

3. Special efforts should be made to ensure the full and equal participation of women and girls in
educational programmes.

4. Education and training facilities shall be made available to internally displaced persons, in particular
adolescents and women, whether or not living in camps, as soon as conditions permit.
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XV.  The Justiciability of Economic, Social and Cultural Rights

This chapter is written primarily for lawyers and judicial figures. However it may also be of
interest to activists who are attempting to understand the justiciability debate. The debate is
between those who disagree over whether courts have the capacity and legitimacy to enforce
socid rights. The purpose of thischapter isto definejusticiability, statethe basic casefor justiciable
social rights, outline the arguments against justiciable social rights and responses to them, and to
review recent international developments. The conclusion of the chapter isthat the main objections
tojusticiablesocia rightsare palitical, and that courts are both the capabl e and legitimateingtitutions
for enforcing them.

A. Defining Justiciability

Anissueis‘justiciable’ when acourt isthe capable and legitimate institution for resolving it. The
central concerns in deciding such an issue have been summarised as follows:3#

[1]t is possible to identify at least four concerns common to all justiciability
doctrines: (1) the concern for judicial economy, efficiency and effectiveness,
(2) the concern for disputes being adequately argued in an adversarial forum,
(3) the concern not to immunize laws and government actions from judicial
review, and (4) the concern not to deny worthy parties and issues, both present
and future, a proper judicial resolution. These concernsarise out of two central
principleswhich underly thelaw of justiciability: first, that courts not adjudicate
cases beyond their institutional capacity; and second, that courts not adjudicate
cases beyond their |egitimacy to resolve disputes.®* [Emphasis added]

Thus, therelevant questionsare (1) isit possible for judgesto enforce social rights, and (2) should
they do so. These questionsare addressed under therubricsof institutional capacity and institutional

legitimacy.

Before examining arguments for and againgt, it is important to note that the justiciability of an
issue is relative to the jurisdiction in question. For example, the power conferred upon the
judiciary in South Africa to review the adequacy of public housing measures is express and
constitutionalised. The Canadian Charter of Rights and Freedoms mandates courts to determine
whether the government hasfulfilled its positive obligation to provide minority language schooling
to the children of francophone or anglophone citizens.*° In India, the Supreme Court has on its
owninitiativeissued anumber of decisionson social rightstopicsthat invoke stringent governmental

38 L. Sossin, Boundaries of Judicial Review: The Law of Justiciability in Canada (Carswell: Toronto, 1999). This
chapter was written principally in 2002. Since then, the international discussion of justiciability has moved
forward considerably. For a more recent survey of important literature, see Y. Ghai & J. Cottrell, Economic,
Social and Cultural Rights in Practice: The Role of Judges in Implementing Economic, Social and Cultural
Rights (London: Interights, 2004); T. Hwevey & J. Kenner, Economic and Social Rightsunder the EU Charter:
A Legal Perspective (Oxford: Hart Publishing, 2003); and J. Fitzpatrick & R. Slye, “Comment: Republic of
South Africa v. Groothoom and Minister of Health v. Treatment Action Campaign” (2003) 97 American Journal
of International Law 669.

39 1bid, at 233

%0 The provision is s.23, Canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (U.K.), 1982, c.11 [hereinafter Canadian Charter].
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positive obligations. What is acceptable in onejurisdiction may not bein another. Thisdiversity
showsthat the primary obstaclesto thejudicial review of socia rightsmay be of apolitical nature,
rather than an intrinsic incapacity or illegitimacy of the courts.

Another important distinction is that between justiciability and enforceability. Michael Addo
explains the difference between the two:

Enforcement of human rights deal swith the identification of the entitlements and
duties created by the legal regime which have to be maintained and executed.
Justiciability on the other hand, presupposesthe existence of a review mechanism
to determine non-compliance with the terms of the legal regime.®*

The essence of the distinction is that while justiciability concerns a court determining whether
compliancewith alaw or convention hastaken place, enforceability concernsthe court’sability to
order remedies. This distinction may be quite important, for it may be possible to establish that
social rights are justiciable in aparticular jurisdiction without going asfar as claiming that courts
ought to be ableto enforce all valid social rights claims.®? Itisapracticein certain common law
countriesthat courts assess compliance with conventions, but do not order political bodiesto obey
them. Although admitting a violation but denying an injunction, declaration of invalidity or
monetary damages is clearly problematic,®? it may bring a practical advantage by exposing
violationsand allowing some social rightsto beenforced. Thisoptionisexamined further bel ow.®*

B. The Basic Case for Justiciable Social Rights

A starting assumption of theargument for justiciable social rightsisthat they represent fundamental
moral entitlements. Social rights spell out the minimum conditions for adignified life. Thisis
what is meant when we call them human rights. Once this axiom is agreed upon, the question
becomes how to secure them.

One argument isthat international human rightslaw obligates Statesto provide legal remedies or
explain why they have not. When States ratify the International Covenant on Economic, Social
and Cultural Rights, they undertake to implement its provisions “...by all appropriate means.”

%1 M. Addo, “The Justiciability of Economic, Social and Cultural Rights,” (1988) Commonwealth Law Bulletin,
Oct., 1425 at 1425. See also Sossin, supra note 348 at 7. Sossin states that the classic illustration of this
distinction is the judicial treatment of constitutional conventions. “Conventions are...justiciable in the sense
that acourt could interpret the scope of aconvention and declare whether [it] had been breached by government
action. They areunenforceable, however, inthe sensethat acourt cannot compel agovernment to act in accordance
with aconvention.”

%2 Seethe Canadian case Gosselin v. Attorney General of Quebec, [1999] R. J. Q. 1033 (Quebec Court of Appeal)
at 1048. The case concerned a class action in which a drastic social assistance cutback was challenged. The
majority of the Court of Appeal dismissed the action. However the dissenting Justice found a violation of the
Quebec Charter, but refrained from granting restitution; he simply declared that the impugned regulation was
contrary to the Quebec Charter. Healso would have granted costs. The Justice who wrote the majority opinion
stated that if he had agreed with his colleague on the substantive arguments, he would have granted the same
relief. Baudouin J. at 1048. The appeal was dismissed by the Supreme Court of Canadain Gosselin v. Attor ney
General of Quebec, [2002] S.C.C. 84, for reasons differing from those of Justice Baudouin's.

33 Louise Gosselin was not at all satisfied with the dissenting declaration.
34 Section C.2.(d).
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The Committeeisof the view that the burden isupon the State to show why thejudicial protection
of the Covenant’srights is not among the ‘ appropriate means.’ 3%

A second argument is that judicial remedies are the natural recourse for violations of human
rights. Thisis so because the political forum does not adequately protect rights. The concept of
human rightsis precisely about imposing requirements upon governmental conduct. Human rights
delineate a sphere of entitlements that the government, or majority, may not invade or disregard.
It isproblematic to suggest that the political forumisthe only appropriate onefor protecting these
rights because if so, there would be little need for rights-discourse in the first place. Moreover
experience does not support such a conclusion. The very people these rights are most meant to
protect, including theimpoverished, homeless, illiterate, and expl oited, are not properly represented
inthe political system. Rightsby their very nature are meant to compensate for the inadequacies
of the political process.

A third argument isthat judicial recourses provide an effective means of protecting social rights.
Courts are an effective and disciplined forum for evaluating evidence, adjudicating adversarial
claims, reviewing the unforeseen consequences of policies and laws, giving an official audience
to claims about rights violations and more. These procedures are themselves an important source
of participation for the politically excluded.®** They alow the poor and excluded to be taken
seriously by arespected organ of the State. They also have adirect impact onthe political evolution
of the State. In addition to media coverage, public education and academic research in these
areas, adial ogue forms between courts and the legislature through the range of available remedies
courtsapply. Aboveall, the court’s perhapslimited but nonethelessresidual power to order remedies
allows people to stop or compel governmental actions that affect their rights. It is this power
above all else that makes judicial recourses the most appropriate avenue for defending social
rights.

These arguments establish that social rights should be protected by thejudiciary in the absence of
compelling and socially pressing reasons suggesting otherwise.

C. Arguments Against Justiciability

Even though the foregoing suggeststhat the burden of proof lies upon the opponents of justiciable
social rights, the history of the justiciability debate shows clearly that the reverse has been the
case. First, socia rightswere not accepted as‘real” human rights.®’ Then critics argued that they
were not justiciable.®® Thus those who disagreed usually bore the burden of proving that courts
could or should enforce social rights. The contemporary shift in the acceptance of social rights,
together with the Committee’'s comment in General Comment N0.9,%° suggest that the burden of
proof should now be upon those who oppose the justiciability of socia rights. Each of the main

%5 See General Comment No. 9, para. 3.

36 SeeB. Porter, “ Judging Poverty: Using International Human Rights Law to Refine the Scope of Charter Rights”
(2000) 15 J. Law & Soc. Pol'y 117. Porter also explains that the procedure before the UN Committee on
Economic, Social and Cultural Rights may serve the same function. See Chapter |1, Section |.2.

%7 See M. Cranston. What are Human Rights? (London: Bodley Head, 1969).
38 See Chapter XII1, Section B.2.
39 Seethefirst argument in Section B above.
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arguments are outlined below, and are followed by responses. Before considering them in detail,
it is helpful to examine ageneral summary:

1. Positive obligations are technically unsuitable for judicial enforcement because courts
lack the capacity to decide upon complex policy matters;

2. Therightsare very vague, and would amount to judicial legislation;
3. Therightsare progressive, and thusthereis an absence of an enforceable core content;

4. Socia rights would be a massive expansion of judicial review. Thiswould undermine
the doctrine of the separation of powers, and would involve unelected judges deciding
upon the allocation of scarce resources.

Each of these argumentsis examined in turn below.

1. Institutional Capacity

Perhaps the most sophisticated argumentsto be made against theinstitutional capacity of courtsto
adjudicate social rightsare articulated by Craig Scott and Patrick Macklem in their article “ Ropes
of Sand.”3®® Capacity-based arguments against social rights generally fall into three categories:
(1) the unsuitability of positive obligations, (2) vagueness of social rights provisions and (3) the
absence of an enforceable core content due to the progressive nature of the rights.

a) Positive Obligations

The most common objection isto the notion of courts enforcing positive obligations. Courtshave
traditionally demarcated the boundaries of what a State cannot do; to ask them to judge the extent
to which a State should act, rather than at what point it should not, is to force an ill-advised
institutional change upon them. Thisis so because the enforcement of positive rightsrequiresthe
courts to assess what constitutes * satisfactory’ governmental expenditure in administrative and
economic mattersthat go far beyond their ability to comprehend. Judges are not social scientists,
economistsnor public administrators, and therefore they are unableto determinewhat isappropriate
in each of these domains.

Thereareafew responsesto thisargument. The notion of categorizing socia rightsasexclusively
positiveand civil and political rightsasexclusively negative, has been heavily and widely criticized.
Scott and Macklem give a detailed inventory of how courts have repeatedly enforced the
government’s positive obligationsto ensure civil and political rights. They survey alist of court-
enforced positiveobligationsarising fromcivil and political claimsof (@) due processand procedura
fairness, (b) life, liberty and security of the person, (c) the rights to privacy and family life, (d)
prisoners’ rights, and (€) equality rights.*! Their detailed argument shows beyond doubt that

30 C. Scott & P. Macklem, “Constitutional Ropes of Sand or Justiciable Gurantees? Socia RightsinaNew South
African Constitution” (1992) 141:1 University of Pennsylvania Law Review 1 at 17-84. Ropes of Sand isthe
publication of astudy by two constitutional law expertsthat were invited to submit areport to the South African
transitional government on the issue of whether to include enforceable social rights in the new South African
constitution.

%1 Scott & Macklem, ibid. at 48-71. These examples are supported extensively by case law from Canada (at 48),
the European Court of Human Rights (throughout), the United States, and the Interamerican Court of Human
Rights (at 54-55).
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courts are already enforcing positive obligations. This argument was the conclusive point in the
South African Re: Certification case.®? In that case, certain petitioners challenged the economic
and social rights provisions of the new South African constitution as being non-justiciable by
their nature. The Court decided that, among other reasons, the fact that courts were already
heavily engaged in enforcing positive obligations gave them reason to believe that continuing to
do so with social rights would not be adrastic institutional change.

Another related response to the negative-positive distinction is that economic and social rights
embody both kinds of obligations as well. Therefore the *positive rights' objection would not
excludeall social rights. Thisargument ishelped by one of the currently employed methodol ogies
of categorizing State obligations: to respect, protect and fulfil.** The obligation of respect isone
of mere restraint. That is, the State may be obligated to abstain from doing things such as
unjustifiable evictions®** or union-banning.* The obligation to protect invol vesthe State ensuring
that peopl€e'srights are not violated by private actors. The Committee has considered under this
rubric issues such as the domestic enforcement of sanitary working conditions, the right to strike,
employment of women, retirement ages, and the provision of pensions.®¢ The enforcement of the
obligation to respect and protect is similar to the enforcement of criminal laws, and does not
involve additional cost to the State on a scale any larger than that contemplated by civil and
political rights.

In conclusion, although it may betrue that economic and social rightsinvolve an increasing number
of positive obligations, Scott and Macklem have undoubtedly shown that courts are capable of
enforcing positive obligations when they are called upon to do so (see boxes).*” Therefore the
issue is more whether such court enforcement is appropriate, rather than whether it is possible.

%2 Ex Parte Chairperson of the Constitutional Assembly: In Re Certification of the Constitution of the Republic of
South Africa, 1996 (1996) (4) SA 744 (CC).

%5 M. Craven, The International Covenant on Economic, Social and Cultural Rights: A Perspective on its
Development. (Oxford: Oxford University Press, 1995) at 109-114. The author definesthese termsand examines
thoroughly the Committee’s use of these categoriesin their sessions. See also Chapter IV, Section B.2.

%4 Craven notes the eviction of 15,000 families by the authorities in the Dominican Republic, discussed in UN
Doc. E/1991/23 at 64, para. 249, UN ESCOR, Supp. (No.3) (1991).

35 The Committee noted in para. 31 of its 1998 report on Canadathat Bill 22 “ An Act to Prevent Unionization” of
the adopted by the L egislative Assembly of Ontario, November 24, 1998, which denies workfare participants
theright to join aunion, bargain collectively or strike, was*“ aclear violation of Art.8 of the Covenant.” Concluding
Observations on the Report of Canada, (1998), UN Doc. E/C.12/1/Add.31.

36 Craven, supra note 364 at 112-113.

%7 Note also that thereis currently a database on social rights jurisprudence being developed. To keep abreast of
this development, visit ESCR Net website, at http://www.escr-net.org.
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Jurisprudence Goncerning Positive Obligations

Canada - R v. Askov, (1990), Supreme Court of Canada: The court wrote that due
process required fiscal commitments from the government of Canada. “This
conclusion should not be taken as a direction to build an expensive courthouse in a
time of fiscal restraint. Rather, it is a recognition that this situation is unacceptable
and can no longer be tolerated. Surely an imaginative solution could be found that
would rectify the problem.” It went on to make recommendations. In Mahe v.
Alberta, the Court wrote “the government should have the widest possible discretion
in selecting the institutional means by which its s. 23 obligations are to be met. This
discretion is however subject to the positive obligation on government to alter or
develop “major institutional structures” to effectively ensure the provision of minority
language instruction and facilities and parental control on the scale warranted by
the relevant number of children of the minority...”

United States - Goldberg v. Kelly,(1970), Supreme Court of the United States: “[T]he
interest of the eligible recipient in uninterrupted receipt of public assistance, couple
with the State’s interest that his payments not be erroneously terminated, clearly
outweigh the State’s competing concern to prevent any increase in its fiscal and
administrative burdens.”

India - Frances Mullin v. Union Territory of Delhi, (1981) Supreme Court of India:
“IT]he right to life includes the right to live with human dignity and all that goes
along with it, namely, the bare necessaries of life such as adequate nutrition, clothing
and shelter and facilities for reading, writing and expressing oneself in diverse forms,
freely moving about and mixing and commingling with fellow human beings...Every
act which offends against or impairs human dignity would constitute deprivation
pro tanto of this right to live and it would have to be in accordance with reasonable,
fair and just procedure established by law which stands the test of other fundamental
rights.”

European Court of Human Rights - Rees v.United Kingdom, (1986) “The Court has
already held on a number of occasions that, although the essential object of Article
8 is to protect the individual against arbitrary interference by the public authorities,
there may in addition be positive obligations inherent in an effective respect for
private life...”

Inter-American Court of Human Rights - Velasquez Rodriguez Case, (1988): “[The
obligation to ‘ensure’ the rights set forth in the American Convention on Human
Rights] implies the duty of the States Parties to organise the governmental apparatus
and , in general, all the structures through which public power is exercised, so that
they are capable of juridically ensuring the free and full enjoyment of human
rights....The State has a legal duty to take reasonable steps to prevent human rights
violations and to use the means at its disposal to carry out a serious investigation of
violations committed within its jurisdiction...This duty to prevent includes all those
means of a legal, political, administrative and cultural nature that promote the
safeguard of human rights...”

Source: C.Scott & P. Macklem, “ Ropes of Sand”, pp. 48-71.
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b) Vagueness

Criticsarguethat insofar as social rights give riseto aspirations, such astheright of all to work or
to adecent standard of living, therightsarein principletoo vague to determine whether aviolation
has occurred.*® To try to do so would be ahopelessly subjective task, and would make afarce out
of any notion of judicial objectivity.

Scott and Macklem point out that the argument for vaguenessis“...often bound up in the overall
claim that social rights are positive.”3® Part of the reason, they explain, for which the rights are
thought of asvagueisthat courts are asked to identify the kinds of measures that must be taken to
fulfil aright; little guidance is offered from the text of the rights themselves to accomplish this
task, and this imprecision prevents their effective applicability. Therefore, in practice both of
these arguments may be presented together as an undifferentiated whole.

One response to this argument is that the best solution to the problem of vagueness is that of
judicial elaboration:

Itisclear that in theory, the generality of a legal norm does not impede judicial
decision making per se... The justiciability of a particular issue depends, not
upon the generality of the norm concerned, but rather upon the authority of the
body making the decision. Thusit isapparent that in a number of cases, national
courts have undertaken to apply constitutional provisions of an exceedingly broad
and general nature.3”

Alexandre Berenstein makes the same point when discussing the notion of including social rights
inthe European Convention of Human Rightsasearly as1981. Hegoesbeyond Craven’sstatement,
however, and addsthat thereisabenefit to doing so: “Itisprecisely because the terminology used
isimprecisethat it ispossibleto take account of changing circumstancesinterpreting rightswhich
are themselves undergoing constant change within each State.”3"  Scott and Macklem add that
“[t]he specific shape and contour of aright istheresult of years of repeated applications of practical
reasoning to the facts at hand.” 32

38 See M. Craven. “The Domestic Applicability of the International Covenant on Economic, Social and Cultural
Rights’ (1993) XL Netherlands International Law Review 367 at 388. The author discusses the problem of
vagueness in the application of the Covenant in domestic courts. “In one particular case, the terms of Article
7(a)(1) ICESCR were considered by the Dutch Supreme Court... The Court found that the guarantee of ‘ equal
remuneration for work of equal value' was of such a general nature that it could ‘hardly function in the legal
order inafield aswide asthe present one unlessit iselaborated in moredetail.”” D.Hoogenraad v. Organisation
for Pure Research in the Netherlands, (1991) 22 Neth. Yearbook of International Law 376 at 377. Seealso J.
Bakan. “What's Wrong with Social Rights?’ in J.Bakan & D. Schneiderman (eds.) Social Justice and the
Constitution. (Ottawa: Carleton University Press, 1992) 85 at 86-89.

369 SQupra note 360 at 45.
70 Craven, supra note 368 at 388-89.

1 A. Berenstein, “Economic and Social Rights: Their Inclusion in the European Convention on Human Rights’
(1981) 2 Human Rights Law Journal 257 at 274-5. He mentions that “In domestic public law the courts are
constantly required to deal with “indeterminate legal concepts' (unbestimmte Rechtsbegriffe) and to interpret
them.” He notesthe official recognition of this concept in Swisslaw, and citesaFederal Court ruling stating that
when acourt interprets an indeterminate legal concept, it isdeciding apoint of law.

872 Qupra note 360 at 72.
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Elaborating the nature of each right, so that it becomes a more easily enforceable, is a task the
Committee and national courts have undertaken in somedetail. The Committee hasdeveloped 15
Genera Comments on the nature of obligations under the Covenant, and has spelled out in great
detail the obligations related to housing, forced evictions, food, education and health. In each
case, anumber of standards are announced that are themselves capabl e of immediate application,
or ones that may be elaborated easily at a national level. National elaboration of such normsis
also afast emerging development. South Africa, for example, has adopted legislation describing
in considerable detail what constitutes * adequate access to water’ and ‘ adequate housing.” These
standardsinclude quantifiable standardsrel ated to flow rate, pressurerate, distance of water sources
from dwellings, and so on.*” These locally defined standards render a vague right susceptible to
immediatejudicial determination. Indeed, thisismuch theway national health and safety standards
are elaborated and rendered judicially enforceable. Judicial decisionscan servethe samefunction.

Finally, courts are constantly engaged in deciding upon very vague concepts. The concepts of
liberty, reasonabl eness, due diligence, efficiency, expression, and proportionality areal at least as
vague as social rightsconcepts. Thereason wetoleratejudicial pronouncements upon theseissues
is because we believe that such questions are important and demand consideration in the courts.
Thuswe accept the validity of the courts’ responsesto these admittedly vague questionsin light of
the socia importance such responsesplay. Human rights claims ought to be regarded as supremely
important. It thus seems that vagueness per seis not avalid objection.

c) Absence of Core Content

A third argument relates to the idea that because the rights are to be implemented ‘ progressively,’
pursuant toArt.2(1) ICESCR, thereisin principle no minimum threshold requirement that judicial
authorities can identify and enforce.

Article 2

1. Each Sate Party to the present Covenant undertakes to take steps, individually and
through inter national assi stance and co-oper ation, especially economic and technical,
to the maximum of its available resources, with a view to achieving progressively the
full realization of the rights recognized in the present Covenant by all appropriate
means, including particularly the adoption of legislative measures.

Critics often rely on this text to support the claim that the rights are incremental, or progressively
realised. “ Such rights cannot, it is thought, be delineated in terms of immediate obligations on
states.”3™ |nthe Canadian Gosselin case,*” for example, aJustice of the Court of Appeal inferred
that Art.11 of the Covenant wasamere policy objective becauseit wasto berealised progressively.s®
Implicit in thisargument isthat such athreshold is necessary before courts can enforce therights.

3% SeeP. Alston, “Development of Policy, Plans and Legislation to Protect and Promote ESC Rights’ in Circle of
Rights: Economic, Social and Cultural Rights: A Training Resource (Washington: International Human Rights
Internship Program/Asian Forum for human Rights and Development, 2000) 407 at 409-411 for a discussion.
See Chapter 1V, Box for adescription of the South African water plan.

74 Scott & Macklem, supra note 360 at 44.
55 Qupra note 352.

76 Porter, supra note 356.
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There are at least two responses to this argument: first, that the claim is simply wrong as a matter
of doctrine, and secondly, that progressive obligations are themselves subject to judicial review.
One can argue that the ‘absence of core-content’ claim isincorrect because it is contradicted by
the authority of the bodies and experts best acquainted with the nature of social rights obligations.
In General Comment No.3, the Committee on Economic, Social and Cultural Rights clarifiesthat
acore content is necessarily part of each right under the Covenant:

10. On the basis of the extensive experience gained by the Committee, as well as by
the body that preceded it, over a period of more than a decade of examining Sates
Parties reportsthe Committeeisof the view that a minimum core obligation to ensure
the satisfaction of, at the very least, minimum essential levels of each of therightsis
incumbent upon every Sate Party. [Examples given.]...If the Covenant were to be
read in such a way as not to establish such a minimum core obligation, it would be
largely deprived of itsraison d’ étre.3””

The Committee equates core obligation with * minimum essential levels of each of therights.” Itis
thus difficult to argue that there are no minimum core obligations arising from the ICESCR when
the most authoritative body charged with itsinterpretation has expressly declared that there are.*”
M oreover, the Committee has undertaken in General Comments Nos. 13-15 to describein specific
terms what the core content of those rights includes.

The theoretical justification for the idea of core content is that the language of rightsimplies the
existence of acore. Todeny itsexistencewould beto deny the alleged right-holder of any concrete
entitlement, which would make the use of the terminology of rights entirely without justification
at best, and a sham at worst.>”®

The second argument against the ‘absence of core-content’ claim is that progressive obligations
arethemselvesjusticiable. Art.2(1) requires States Parties to take concrete and expeditious steps.
The Committeeisentitled to question whether astep effectively advanced the right(s) in question.
A similar approach has been taken by the Constitutional Court of South Africa, in Government of
South Africa (et.al.) v. Grootboom (et.al.). Yacoob J. writesfor the Court on this point:

In any challenge based on section 26 in which it is argued that the state has failed to
meet the positive obligations imposed upon it by section 26(2), the question will be
whether the legisative and other measurestaken by the state are reasonable. A court
considering reasonableness will not enquire whether other more desirable or
favourable measures could have been adopted, or whether public money could have

877 General Comment No. 3, para. 9-10. See Chapter |V for adetailed treatment of core content and itsimplications.

378 But see Grootboom, infra note 380, where the Constitutional Court of South Africadeclinesto pronounce upon
acore entitlement to the right of accessto adequate housing under the South African Constitution. Thedecision
on that point rested on the relative lack of experience the Constitutional Court had vis-a-vis the right under
consideration, particularly when compared with the Committee. It thusleft the door open to futureinterpretations
of core entitlements.

3% SeeP. Alston, “Out of the Abyss: The Challenges Confronting the New U.N. Committee on Economic, Social
and Cultural Rights” (1987) 9 Human Rights Quarterly 332 at 352-3: “Thefact that there must exist such acore
[subject to some derogations] would seem to be alogical implication of the use of the terminology of rights. In
other words, therewould be no justification for elevating a‘ claim’ to the status of aright (with al the connotations
that concept isgenerally assumed to have) if it its normative content could be so indeterminate asto allow for the
possibility that the righthol ders possess no particular entitlement to anything.”
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been better spent. The question would be whether the measuresthat have been adopted
are reasonable. It is necessary to recognise that a wide range of possible measures
could be adopted by the state to meet its obligations. Many of these would meet the
requirement of reasonableness. Once it is shown that the measures do so, this
requirement is met.°

Thisapproach demonstratesthat courts can review government conduct without even considering
the question of a definitive core entitlement provided by the right. In conclusion, the arguments
against an absence of core content are misguided. This is so because there is in principle an
identifiable core content to social rights and secondly, core content is not strictly necessary for
judicial review.

2. Institutional Legitimacy

Those who are opposed to the notion of justiciable social rights may grant that it isin principle
possiblefor judgesto enforce them, but oppose the notion that they should do so. Although these
kinds of normative claims depend heavily on thejurisdiction in question,®! some general comments
can be examined. Two general arguments against institutional legitimacy may be presented.

The first is that such an expansion of judicia review would be inconsistent with the doctrine of
the separation of powers between thejudicial and legisative branches. One constitutional scholar
expresses the general concern as follows:

[Social rights involve] a massive expansion of judicial review, since it would bring
under judicial scrutiny all of the elements of the modern welfare state, including the
regulation of trades and professions, the adequacy of labour standards and bankruptcy
laws and, of course, thelevel of public expenditureson social programmes. AsOliver
Wendell Holmes would have pointed out, these are the issues upon which elections
arewon and lost.. %2

Joel Bakan raises a number of sound concerns regarding the political implications of justiciable
social rights.® First, the admittedly vague provisions that will be elaborated by judges may not
receivethe progressiveinterpretation that social rightsactivistswould hopefor. Conflicting groups
will advance conflicting views on the scope of therights, and thereisno sound reason for believing
that judges will side with the more progressive interpretations. A second related concern is that
onceasocial ‘right’ rather thana'‘policy’ isestablished, governments may chooseto defer progress

30 Republic of South Africa (et.al.) v. Grootboom (et.al.) 2000 (11) BCLR 1169 (CC), at para.4l. Although the
approach issimilar, one may easily disagree with the claim that the assessment of reasonabl eness should not be
decided in light of other available options. Clearly, the existence of more rights-friendly alternativesis a key
factor in deciding upon whether an administrative decision is reasonable.

%l Scott & Macklem, supra note 360 at 17: “[N]ot only is justiciability variable from context to context, but its
content varies over time.” Sossin cites this passage in agreement, supra note 348 at 2. He adds that “...it is
neither possible nor desirableto impose precise limitations on terms such asjusticiability, which are so contingent
on legal, political and historical contexts.”

%2 P Hogg. Constitutional Law of Canada: S.Ed., 1999. (Toronto: Carswell, 1999) at 905. Professor Hogg is
interested in showing why s.7 of the Canadian Charter does not provide aclear mandate for the judicial reading
in of social rights claims. He is not necessarily opposing the notion of social rights per se. His argument,
however, provides agood summary of the concerns of some who oppose social rights.

33 See Bakan, supra note 368.
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or even justify regressive social policies once the core obligation of that right is defined. “The
discourse of social rightsiswell suited for such arguments because of its‘on-off’ quality — either
aright is breached or it isnot.”** This might, in Bakan's opinion, alow a government to argue
that a current or new rate of assistance is consistent with the minimum rate of theright. Finally,
since socia rights enumerate rights, and often the core rights, it could make some goals social
priorities over others that are not enumerated (e.g. shelters for battered women, foreign aid or
public broadcasting).*®* Courts are not the legitimate institution for diverting limited resources
from some initiatives to others.

Responsesto these arguments vary according to jurisdiction. Thecrucia questionwill depend on
the wording and scope of the rights proposed for a particular jurisdiction. Despite this, some
general observations are possible.

a) Express Mandate

The first response is that the concern is addressed by an express legislative mandate. The main
concern is that courts will assume powers without the proper authorisation by the legidative
assembly. Thisis particularly so where courts are asked to interpret existing legal provisionsina
way that includes protection of socia rights. However, if a parliament takes the clear step of
enacting socia rights legislation authorising judicial review, there will not ordinarily be a
transgression. In such cases, the authorisation isclear.3 Justice Yacoob emphasisesthispointin
Grootboom:

| stress however, that despite all these qualifications, these are rights, and the
Constitution obliges the state to give effect to them. Thisisan obligation that courts
can, and in appropriate circumstances, must enforce.

We may recall that the same arguments were made with respect to civil and political rights. The
right to create laws that flout due process, restrict national assemblies and imprison without trial
wereall formerly prerogatives of parliament. It wasdecided that the social concernswere of such
importance that they ought to be constitutionalised, and the sanctity of the claims be put beyond
ordinary legislativewhims. Soif the ‘massive expansion of judicial review’ wastolerated in the
case of civil and political rights, then why not with social ones?

b) Social Rights do not Always Involve Great Expense

A related issue is that socia rights involve expansions into areas of serious fiscal concern. This
issue is admittedly difficult, but usually overstated. There are arange of social rightsthat courts
can enforce without great expense. The rights to form and join trade unions, protection against

%4 |bid.

385 |t should be noted that Bakan's arguments are clearly intended to suggest potential problems in the Canadian
context. Such concernsmay not be as applicablein countriesin which thereisno assistance at al, and the notion
of asocial rights based regression would be impossible. His arguments are, however, an important addition to
the general concerns regarding whether courts are the legitimate institution for enforcing social entitlements.

%6 This may be subject to the constitutional contraints on the delegation of legislative powers, but this objection
will depend upon the particularities of different jurisdictions. Thusit will not be considered here.
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arbitrary eviction and non-discrimination in access to employment, housing and social security
benefitsare afew examples.®” There are a so casesin which the amount of cost to the government
appearsto be insignificant next to the social right in question. In the Canadian case of Eldrige,®
the government of a province in Canada was ordered by the Supreme Court to offer interpreting
services for the deaf, partly because the additional expense in that situation was very low when
weighed against theloss of theright ($CND150,000, or, 0.0025% of the provincial health budget).
In New Brunswick (Minister of Health and Community Services) v. G. (J.)**° the entire court ruled
that amother who challengesthe governmental custody of her children had theright to be provided
with counsel at the hearing. The Chief Justice of Canada declared specifically that a cost of less
than CDN $100,000 was insufficient to warrant a curtailment of the mother’s right.>®

c) The Case by Case Approach

Courts may decide whether certain socia rights are justiciable on a case by case basis. The merit
of such an approach is that it allows, at the very least, the consideration of some socia rights
claims while reserving the power to reject those that would involve too strong an institutional
change. The comments of Jane Connors illuminate that this was the approach of the Committee
on the Elimination of All Forms of Discrimination Against Women, which recently adopted a
complaints procedure that includes economic and social rights. When discussing the drafting, she
noted that “[t]he issue of justiciability was debated only in the beginning of discussions of the
draft by governments and ultimately become a non-issue, with Governments concluding that the
supervisory body should be given the discretion to decide onjusticiability, aswith national courts.” >
This effectively amountsto determining justiciability on an ad hoc basis, rather than rejecting the
concept of justiciable socia rights outright.3*

d) Remedial Flexibility

Judges can declare a provision justiciable without enforcing it. Judges may effectively facethree
options when faced with a social rights claim that they deem justiciable: (1) deny that aviolation
took place, (2) declare that a violation took place, but not order any particular result,*2 or (3)
declare aviolation and choosetheleast intrusive remedial option. Thefirst option isquite easy to

%7 In General Comment No. 9, para. 10, the Committee notes that Arts. 3, 7(a)(i), 8, 10(3), 13(2)(a), 13(3), 13(4),
and 15(3) of the Covenant are capable of immediate implementation by way of judicial remedy.

38 See Eldridge v. British Columbia (A.G)), [1997] 3 S.C.R. 624.
39 [1999] 3S.C.R. 46.
3% See Porter, supra note 356 for commentary.

%1 This comment is attributed to Connors in the Report on the workshop of the justiciability of economic, social
and cultural rights, with particular reference to the draft optional protocol to the ICESCR, Commission on
Human Rights, 57" Session, (22 March 2001), UN Doc. E/CN.4/2001/62/Add.2, para. 16.

%2 In his submission to the Workshop on Justiciability, ibid., Bruce Porter notes that “The question about the
appropriate role for courtsin relation to legislatures is an important one in Canada, as elsewhere, but we have
found that it is best considered in the context of particular rights claims, not as abasis for adistinction between
categories of human rights.” In ‘ The Justiciability of Social and Economic Rights: The Canadian Experience,’
Presentation to the Workshop on the Justiciability of Economic, Social and Cultural Rights (Geneva, Feb.5-6,
2001). Onfileat the Law & Society Trust.

3% See C. Scott and P. Alston, “Adjudicating Constitutional Prioritiesin a Transnational Context: A Comment on
Soobramoney’s Legacy and Grootboom'’s Promise”, (2000) 16 South African Journal on Human Rights 206 at
224. “[A] court can declare aviolation, without necessarily mandating a particular response.”
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rely upon, particularly when theright is guaranteed ‘ to the maximum of available resources.” The
second option allows the court to grant a symbolic declaration and costs, but to refuse a remedy
that would revolutioniseitsrole.*** In the third case, judges may choose to order the devel opment
of aplan, the provision of inexpensive temporary facilities, order good faith negotiations or issue
injunctions against behaviour that actively interferes with the right. There are endless options,
which can be crafted and plead by thelitigants. Thusjudges may tailor their remediesto suit their
ingtitutional role, while leaving room for gradual progressive advancement.

e) Paramountcy Argument

Finally, the problem of courts of expanding judicial review and deciding upon resource constraints
isoutweighed by the unanswered violation of human rights. The protection of human rights must
remain the paramount consideration. It was noted that judicial recourses are the best way to
guarantee suchrights. Thereforeaninstitutional changeiswarranted. Itisimportant to recall that
oneis not asking the courts to order the State to provide unaffordable services. The very concept
of social rights is that the State is obligated to provide services ‘to the maximum of available
resources.” If it can be demonstrated that resources are lacking, then the court cannot compel the
State to do anything. Courts are usually quite conservative in these assessments.

D. Recent National and International Developments

1. India

The Supreme Court of Indiawas perhaps the first court to begin enforcing social rights under its
domestic charter of rights.*® Itisironicthat it should do so when thereisapart of the constitution
under which social rightsarelisted, but are declared non-enforceable.®* Thisinterdiction did not
stop the Supreme Court from giving broad interpretations of the constitutional protection of the
right to life. In Frances Mullin v. Union Territory of Delhi,*” the Court interpreted this right to
include the bare necessaries of life. It held that the government could not deprive its citizens of
these essential el ements of their right unless done under areasonable, fair and just procedure.®®

Later, the Court defined the right to earn a livelihood. Olga Tellis v. Bombay Municipal
Corporation®**® concerned the attempt to evict pavement dwellers in order to install a modern
freeway. The Court challenge alleged that doing so would |leave the dwellers without aresidence,
and lead to their deportation to their place of origin. Thiswould in turn deprivethem of their right
to life. The Court agreed and ordered the municipal authorities to provide the dwellers with

%4 Thiswas the dissenting judge’s approach in Gosselin, supra note 352.

3% SeeV. Sripati, “Human Rightsin IndiaFifty YearsAfter Independence” (1997) 26 Denver Journal of International
Law and Poalicy 93. Several of the casesthat follow are drawn directly from Sripati’s concise analysis.

3% Constitution of India, Art.37 “ The provisions contained in this Part shall not be enforceable by any court, but the
principles therein laid down are nevertheless fundamental in the governance of the country and it shall be the
duty of the State to apply these principlesin making laws.”

%97 [1981] 2 S.C.R. 516 (India). For adiscussion of this case and others pertaining to the same subject, see Scott
& Macklem, supra note 360 at 114-130 generally, and this case in particular at 117.

3% |bid. at 529.
%9 A.1.R.1986 S.C. 180.
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alternative accommodations that were within a reasonable distance of the original site. What is
interesting to note is that the Court halted al evictions during a period of four years, pending the
consideration of thewrit. It also urged the municipal government to consider a housing scheme
for the poor.4®

In another case, Banwasi Seva Ashramv. Sate of V.F.,** the National Thermal Power Corporation
Ltd. attempted to oust “tribals” from their traditional forest lands, which provided them with food
and shelter. The Court ordered the NTPC to find alternative dwellings for the tribals and have
them approved by the Court before continuing. Subsequent cases applied this interpretation to
similar situations.*®

An even more progressive step was taken in respect of the right to education in Mohini Jain v.
Sate of Karnataka.*® Despite the fact that the right to education is a directive principle under the
Indian Constitution, the Court used it to interpret theright to life under the Constitution. It declared
that private educational institutions that are accredited by the State could not charge exorbitant
tuition feesfor educational courses.*** In so doing, it brought private institutions within the ambit
of the Bill of Rights, and applied an expansive definition of the right to life.

These achievements demonstrate the merits of allowing judicial review in some cases. The Court
has apparently not opened massive floodgates of litigation, nor hasit ordered enormous remedies
that are unaffordable for the State. Rather, it has given protection where it could by means of
progressive, liberal, and soundly reasoned interpretations of the right to life.

2. South Africa

The new South African Constitution, adopted in 1996, contains judicially enforceable rights to
housing (Art.26), health care, food and water (Art.27), education (Art.29) and children’s rights
(Art.28). These provisionswere challenged immediately as being non-justiciabl e, * and therefore
unenforceable. The Constitutional Court disagreed with the petitioners:

[W] e are of the view that these rights are, at least to some extent, justiciable. As we
have stated in the previous paragraph, many of thecivil and political rightsentrenched
in the [new constitution] will give rise to similar budgetary implications without
compromising their justiciability. The fact that socio-economic rights will almost
inevitably give rise to such implications does not seem to us to be a bar to their
justiciability. At the very minimum, socio-economic rights can be negatively protected
from improper invasion.%

40 |bid. at 204.
1 ALlLR. 1987 S.C. 374, 375, 378.

402 Sripati referesto Karajan Jalasay Y.A.SA.S. Samiti v. Sate of Gujarat, A.l.R 1987 S.C. 532 and Gramin Sewa
Sanstha v. Sate of Uttar Pradesh, 1986 (Supp) S.C.C. 578.

408 Mohini Jain v. Sate of Karnataka, A.l.R. 1992 S.C. 1858, 1871. Sripati also refers to Ajay Hasia v. Khalid
Mujib, A.l.R. 1981 S.C. 481; Unnikrishan v. Sate of Bihar (1993) 1 S.C.C. 645.

44 1hid. 1870-1871.
405 Certification Case, supra note 362.
406 |bid. para. 78.
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Thisfinding isput beyond all doubt in Grootboom.*” In Grootboom, the appellants challenged an
eviction order that forced squatters off private land without providing alternative shelter. The
claim was based on the constitutional right to access to housing (Art.26), and for the children’s
right to shelter (Art.28(1)(c)). The High Court judge, after inspecting the situation in person,
granted the petition based on the children’sright to shelter. He ordered the provision of temporary
shelters. The Constitutional Court overturned the High Court’s remedy, and rather declared that
the government owed a duty to produce and implement an effective plan of action. The essence
of the Court’sholding isthat the State hasaduty to take reasonabl e stepsto implement itsprogressive
obligationsunder the Congtitution.*® It isinteresting to examine the order made by the Constitutional
Court (see box).® It may be significant that some negotiations had taken place between the
municipality and the people evicted. The Constitutional Court was not, in this case, ordering the
children back out into the cold winter rain. The High Court judge effectively would have had to if
he arrived at the same legal finding. 1n any event, the Court did find aviolation of a progressive
obligation, and specified in the judgment that the Human Rights Commission would be charged
with monitoring compliance with the Court’s order.

Order of the Constitutional Gourt of South Africa,
Groothoom Decision

The Order
The following order is made:
1. The appeal is allowed in part.

2. The order of the Cape of Good Hope High Court is set aside and the following is
substituted for it:

It is declared that:

(a) Section 26(2) of the Constitution requires the state to devise and implement within
its available resources a comprehensive and coordinated programme progressively
to realise the right of access to adequate housing.

(b) The programme must include reasonable measures such as, but not necessarily
limited to, those contemplated in the Accelerated Managed Land Settlement
Programme, to provide relief for people who have no access to land, no roof over
their heads, and who are living in intolerable conditions or crisis situations.

(c) As at the date of the launch of this application, the state housing programme in the
area of the Cape Metropolitan Council fell short of compliance with the requirements
in paragraph (b), in that it failed to make reasonable provision within its available
resources for people in the Cape Metropolitan area with no access to land, no roof
over their heads, and who were living in intolerable conditions or crisis situations.

3. There is no order as to costs.

407 Qupra note 380.
408 See supra note 380 and accompanying text.

4% The order can be criticised for a number of reasons, not least of all for arguably depriving the claimants of any
definitive entitlement under the circumstances. The circumstances were exceptional, and the Constitutional
Court could have upheld the High Court order.
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In the case of Soobramoney,*° the applicant alleged an emergency health care right to be provided
with dialysis treatment. The public hospitals refused to treat him because the machines were
reserved for aclass of patientsthat were not terminally ill. All Courts held that he did not have a
right to treatment based on their definition of ‘emergency,” and on a narrow interpretation of the
protection offered by the right in question. This decision has been criticised for being too
conservative.

Although both Grootboom and Soobramoney have been criticised for not providing the substantive
relief sought by the petitioners, both cases demonstrate that accepting somejudicially enforceable
social rightsdid not lead to the judicial excess some had expected. Thus one effect of these cases
isthat they demonstrate Courts cautiously entering the domain of social rightsadjudication, inthe
conservative manner that social rights activists would expect. This supports the view that even
expressly constitutionalised social rights will not lead to a massive expansion of judicial review.
Rather, it will be slow and incremental.

3. Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW)

In 1999, the General Assembly of the United Nations opened the Optional Protocol to the CEDAW
providing apetition procedure. Thismeansthat individual complaintsregarding alleged violations
of particular rights under that Convention may be submitted to the CEDAW Committee. This
Committee examines the communication with a view to determining whether the State Party has
complied with its obligations in a particular situation.

The CEDAW includes a number of provisions on the economic, social and cultural rights of
women. This meant that when drafting the Optional Protocol, the Committee had to consider the
issue of justiciability. As mentioned earlier, the Chief of the United Nations Women’s Unit
confirmed that the issue was dispensed with quickly by deciding the Committee would decidein
particular cases whether theright in question was subject to judicial review.**2 Thusthere are now
justiciable social rights provisions within that reporting system.

4. European Social Charter (ESC)

In 1995, the Council of Europe adopted the Additional Protocol to the European Social Charter
providing for a Systemof Collective Complaints. This system allows certain organisations listed

410 Spobramoney v. Minister of Health, KwaZulu-Natal 1998 (1) SA 765 (CC). The caseisdiscussed and criticised
extensively in Scott & Alston, supra note 393.

“1 - Namely, that the right to emergency health care guarantees only access in a non-discriminatory manner to the
resources that are already provided. In other words, the ‘availability’ of resources cannot exceed the existing
budget allocation already given to the hospital. The applicant could not, it was held, challenge the actual
amount of funding given. See Scott & Alston, ibid. for a convincing critique of this interpretation of the right.

42 Report on the Workshop on the Justiciability of ESC Rights, supra note 391 at para. 16.
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inArticle 1 of the protocol*® and certain NGOs*“ to submit complaintsto the European Committee
of Social Rights alleging that the State Party has not “ensured the satisfactory application of this
provision.”*> Under thisapproach, anew procedurefor social rights adjudication has been begun.
The European Committee on Social Rightsisanine member elected body. It may declarewhether
the Charter has been violated, and will pass on its viewsto the executive organ, the Committee of
Ministers. That body may in turn make recommendations or adopt resolutions. One creative
system employed within the ESC isthat States Parties are permitted to select a certain number of
obligations listed under the Charter, provided that their selection amounts to a specified number
of Articles.#®

5. San Salvador Protocol to the American Convention on Human Rights

In 1998, the Organisation of American States adopted the Additional Protocol to the American
Convention on Human Rights in the area of Economic, Social and Cultural Rights, which came
into forcein 2000. This protocol setsforth an extensive range of economic and social rights, and
renders them subject to periodic reporting and limited complaints. Art.19(6) allows individual
petitions to be submitted when the rights established under Art.8(a) (freedom to form and join
trade unions) and Art. 13 (the right to education, which is extensive) “are violated by action
directly attributableto aState Party tothisProtocol... .” It appearsthe drafters used the language
of ‘violation by action’ to exclude the application of complaintsregarding governmental omissions.
It remainsto be seen, however, what kind of construction the Court will giveto thisprovision. It
may decide, in keeping withitsprogressive stance on humanrights, that * action’ includes‘omission,’
particularly in the case of the right to education.

The process of examining complaintsisregulated by the American Convention on Human Rights.
Under that system, complaints are filed first with the Inter-American Commission of Human
Rights, which conducts an investigation and then decides whether to submit the issueto the Inter-
American Court of Human Rightsfor judicial determination. Once aclaim has been through this
process, the Court will be called upon to adjudicate social rights.

6. The Draft Optional Protocol to the International Covenant on
Economic, Social and Cultural Rights.

The most relevant of the recent developments is the discussion surrounding the adoption of the
draft optional protocol.*” Aswith the protocol to CEDAW, this onewill allow the submission of

43 Art. 1(a) international organizations of employers and trade unions referred to in para. 2 or Art. 27 of the
Charter; (b) other international non-governmental organizationswhich have consultative status with the Council
of Europe and have been put on a list established for this purpose by the Governmental Committee; (c)
representative national organizations of employers and trade unions within the jurisdiction of the Contracting
Party against which they have lodged a complaint.

44 Namely, any national NGO within the State Party’s jurisdiction declared as having the right to complain under
Art. 2 of the Additional Protocol

A5 Art. 4, Additional Protocol.

46 See Part I11, Art. 20 “Undertakings’ of the original European Social Charter (1961), particularly para. 1. See
also Part 111, Art. A “Undertakings’ of the Revised European Social Charter (1996), which keeps the ‘menu
approach’ but expands the number of mandatory undertakings. 1nthe Additional Protocol, the State Partiesonly
consent to the reception of complaints dealing with the provisions to which they have consented.

47 UN Doc. E/CN.4/1997/105, annex.
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individual complaints alleging non-compliance with the obligations under the ICESCR in a
particular case. The advantage of doing so will be that the Committee will be invited to consider
asinglesituation in great detail, and thus pronounce upon the State’s obligations and the scope of
the right with greater clarity than it often does in its Concluding Observations on State Party
Reports. It will also give the Committee a chance to propose remedies to particular violations,
which may become an interesting body of jurisprudence for national courts considering the
application of judicial remediesfor social rightsviolations. Aboveall, however, it givesachance
for the Committeeto demonstrate whether it ispossibleto give well-reasoned findings of violations.
As one author put it in relation to the International Covenant on Civil and Political Rights:

the collected ‘ views' of the Committee based on individual cases are of much greater
value in shedding light on the meaning of the various rights formulations than either
the Committee’'s General Comments or the insights generated by its examination of
Sate reports.#8

Thus the adoption of the optional protocol will be a significant step forward in developing the
quasi-judicial adjudication of socia rights, and in the more detailed elaboration of the Covenant.
There has been no clear consensus on adopting such a protocol, but the effort continues with
vigour. Many feel optimistic about its adoption.**

E. The Final Hurdle

Mathew Craven writes:

[t] he justiciability of a particular issue depends, not on the quality of the decision,
but rather upon the authority of the body to make the decision. Primafaciethen, inso
far asthe Committee is given authority to assume a quasi-judicial role over therights
in the Covenant, those rights will be justiciable.*?

The wisdom in this comment is that it points to the crucial role of giving the legitimacy to the
deciding institution. As pointed out above, the judiciary hasthe institutional capacity to consider
complex social rightsissues. Oncethe authority isproperly conveyed to ajudicia institution—as
in South Africa, with certain rights in Canada, and the Bill of Rightsin India— the institutional
legitimacy may often be viewed as conveyed aswell. At suchapoint, capacity and legitimacy will
be married and social rights will be justiciable.

Thus the crucia hurdle appears to be a political one. This opens clear avenues for action for
lawyers, judgesand activists. If we believein theimportance of social rights ashuman rights, the
guestion will be how to protect them effectively. It wasdemonstrated abovethat judicial remedies
provide one of the best recourses. Thereforeit is necessary to lobby the government to give social

48 P Alston, “Toward an Optional Protocol to the International Covenant on Economic, Socia and Cultural Rights,”
in UN Doc. E/1993/22, Report of the Committee's Seventh Session at 98, para.12.

419 The background to the work on the Optiona Protocol, and any new information on its development can be
obtained from the Committee’swebsite, at http://www.unhchr.ch/html/menu2/6/cescr.htm.

420 Craven, supra note 363 at 102.
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rights constitutional protection. Lawyersand judges may greatly assist this by being vocal about
theinstitutional capacity to adjudicate socia rights, teaching youth about human rights, and through
lobbying in the Bar Associations. Political activists and scholars, on the other hand, may |obby
the government through the regular political and literary channels. Together, these efforts may
succeed in getting social rights over the final hurdle.
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XVI. The International Covenant on Economic, Social and
Cultural Rights

(Adopted 1966, In force 1976. U.N.T.S. No. 14531, vol. 993 (1976), p. 3)
The States Parties to the present Covenant,

Considering that, in accordance with the principles proclaimed in the Charter of the United Nations,
recognition of the inherent dignity and of the equal and inalienable rights of all members of the
human family is the foundation of freedom, justice and peace in the world,

Recognizing that these rights derive from the inherent dignity of the human person,

Recognizing that, in accordance with the Universal Declaration of Human Rights, theideal of free
human beings enjoying freedom from fear and want can only be achieved if conditions are
created whereby everyone may enjoy his economic, social and cultural rights, aswell as hiscivil
and political rights,

Considering the obligation of States under the Charter of the United Nationsto promote universal
respect for, and observance of, human rights and freedoms,

Realizing that theindividual, having dutiesto other individual s and to the community to which he
belongs, isunder aresponsibility to strivefor the promotion and observance of the rightsrecognized
in the present Covenant,

Agree upon the following articles:

PART |
Article 1

1. All peopleshave theright of self-determination. By virtue of that right they freely determine
their political status and freely pursue their economic, social and cultural development.

2. All peoples may, for their own ends, freely dispose of their natural wealth and resources
without prejudiceto any obligationsarising out of international economic co-operation, based
upon the principle of mutual benefit, and international law. In no case may apeople be deprived
of its own means of subsistence.

3. The States Parties to the present Covenant, including those having responsibility for the
administration of Non-Self-Governing and Trust Territories, shall promote the realization of
the right of self-determination, and shall respect that right, in conformity with the provisions
of the Charter of the United Nations.
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PART I1
Article 2

1. Each State Party to the present Covenant undertakes to take steps, individually and through
international assistance and co-operation, especially economic and technical, to the maximum
of its available resources, with a view to achieving progressively the full realization of the
rights recognized in the present Covenant by all appropriate means, including particularly the
adoption of legislative measures.

2. The States Partiesto the present Covenant undertake to guarantee that the rightsenunciated in
the present Covenant will be exercised without discrimination of any kind asto race, colour,
sex, language, religion, political or other opinion, national or social origin, property, birth or
other status.

3. Developing countries, with due regard to human rights and their national economy, may
determine to what extent they would guarantee the economic rights recognized in the present
Covenant to non-nationals.

Article 3

The States Parties to the present Covenant undertake to ensure the equal right of men and women
to the enjoyment of al economic, social and cultura rights set forth in the present Covenant.

Article4

The States Partiesto the present Covenant recognizethat, in the enjoyment of those rights provided
by the State in conformity with the present Covenant, the State may subject such rights only to
such limitations as are determined by law only in so far asthis may be compatible with the nature
of theserightsand solely for the purpose of promoting the general welfarein ademocratic society.

Articleb

1. Nothinginthe present Covenant may beinterpreted asimplying for any State, group or person
any right to engage in any activity or to perform any act aimed at the destruction of any of the
rights or freedomsrecognized herein, or at their l[imitation to agreater extent thanisprovided
for in the present Covenant.

2. No restriction upon or derogation from any of the fundamental human rights recognized or
existing in any country in virtue of law, conventions, regulations or custom shall be admitted
on the pretext that the present Covenant does not recognize such rights or that it recognizes
them to alesser extent.

PART I11
Article 6

1. The States Parties to the present Covenant recognize the right to work, which includes the
right of everyone to the opportunity to gain his living by work which he freely chooses or
accepts, and will take appropriate steps to safeguard thisright.
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2. Thestepsto betaken by a State Party to the present Covenant to achievethefull realization of
this right shall include technical and vocational guidance and training programmes, policies
and techniques to achieve steady economic, social and cultural development and full and
productive employment under conditions safeguarding fundamental political and economic
freedomsto the individual .

Article7

1. The StatesPartiesto the present Covenant recognize theright of everyoneto the enjoyment of
just and favourable conditions of work, which ensure, in particular:

@

(b)
(©

(d)

remuneration which provides al workers, as a minimum, with:

(i) fair wages and equal remuneration for work of equal value without distinction of
any kind, in particular women being guaranteed conditions of work not inferior to those
enjoyed by men, with equal pay for equal work;

(if) adecent living for themselves and their families in accordance with the provisions
of the present Covenant;

safe and healthy working conditions;

equal opportunity for everyone to be promoted in his employment to an appropriate
higher level, subject to no considerations other than those of seniority and competence;

rest, leisure and reasonabl e limitation of working hours and periodic holidayswith pay,
aswell asremuneration for public holidays.

Article8

1. The States Parties to the present Covenant undertake to ensure:

@

(b)

(©

(d)

theright of everyoneto form trade unionsand join the trade union of hischoice, subject
only to the rules of the organization concerned, for the promotion and protection of his
economic and social interests. No restrictions may be placed on the exercise of this
right other than those prescribed by law and which are necessary in ademocratic society
intheinterests of national security or public order or for the protection of therightsand
freedoms of others;

theright of trade unionsto establish national federationsor confederationsand theright
of the latter to form or join international trade-union organizations,

the right of trade unions to function freely subject to no limitations other than those
prescribed by law and which are necessary in a democratic society in the interests of
national security or public order or for the protection of the rights and freedoms of
others;

theright to strike, provided that it isexercised in conformity with thelaws of the particular
country.

2. This article shall not prevent the imposition of lawful restrictions on the exercise of these
rights by members of the armed forces or of the police or of the administration of the State.
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3.

Nothing in this article shall authorize States Parties to the International Labour Organisation
Convention of 1948 concerning Freedom of Association and Protection of the Right to Organize
to take legidlative measures which would prejudice, or apply the law in such a manner as
would prejudice, the guarantees provided for in that Convention.

Article9

The States Parties to the present Covenant recognize the right of everyone to socia security,
including social insurance.

Article 10

The States Parties to the present Covenant recognize that:

1.
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The widest possible protection and assistance should be accorded to the family, which isthe
natural and fundamental group unit of society, particularly for itsestablishment and whileitis
responsible for the care and education of dependent children. Marriage must be entered into
with the free consent of the intending spouses.

Special protection should be accorded to mothers during areasonable period before and after
childbirth. During such period working mothers should be accorded paid |eave or leave with
adequate social security benefits.

Special measures of protection and assistance should be taken on behalf of al children and
young personswithout any discrimination for reasons of parentage or other conditions. Children
and young persons should be protected from economic and social exploitation. Their
employment in work harmful to their morals or health or dangerousto life or likely to hamper
their normal devel opment should be punishable by law. States should al so set age limitsbelow
which the paid employment of child labour should be prohibited and punishable by law.

Article 11

The States Parties to the present Covenant recognize the right of everyone to an adequate
standard of living for himself and his family, including adequate food, clothing and housing,
and to the continuousimprovement of living conditions. The States Partieswill take appropriate
stepsto ensure the realization of thisright, recognizing to this effect the essential importance
of international co-operation based on free consent.

The States Parties to the present Covenant, recognizing the fundamental right of everyoneto
be free from hunger, shall take, individually and through international co-operation, the
measures, including specific programmes, which are needed:

(@) to improve methods of production, conservation and distribution of food by making
full use of technical and scientific knowledge, by disseminating knowledge of the
principles of nutrition and by developing or reforming agrarian systems in such away
asto achieve the most efficient development and utilization of natural resources,

(b) taking into account the problems of both food-importing and food-exporting countries,
to ensure an equitable distribution of world food suppliesin relation to need.



Article 12

The States Partiesto the present Covenant recognize theright of everyoneto the enjoyment of
the highest attainable standard of physical and mental health.

The stepsto betaken by the States Partiesto the present Covenant to achievethefull realization
of thisright shall include those necessary for:

(@ the provision for the reduction of the stillbirth-rate and of infant mortality and for the
healthy development of the child;

(b) theimprovement of al aspects of environmental and industrial hygiene;

(c) the prevention, treatment and control of epidemic, endemic, occupational and other
diseases,

(d) thecreation of conditionswhichwould assureto all medical serviceand medical attention
in the event of sickness.

Article 13

The States Partiesto the present Covenant recognize the right of everyoneto education. They
agree that education shall be directed to the full development of the human personality and
the sense of its dignity, and shall strengthen the respect for human rights and fundamental
freedoms. They further agree that education shall enable all personsto participate effectively
in a free society, promote understanding, tolerance and friendship among all nations and all
racial, ethnic or religious groups, and further the activities of the United Nations for the
maintenance of peace.

The States Parties to the present Covenant recognize that, with a view to achieving the full
realization of thisright:

(@ primary education shall be compulsory and available freeto all;

(b) secondary education initsdifferent forms, including technical and vocational secondary
education, shall be made generally available and accessibleto all by every appropriate
means, and in particular by the progressive introduction of free education;

(c) higher education shall be made equally accessible to all, on the basis of capacity by
every appropriate means, and in particular by the progressive introduction of free
education;

(d) fundamental education shall be encouraged or intensified as far as possible for those
personswho have not received or completed the whole period of their primary education;

(e) thedevelopment of asystem of schoolsat all levelsshall be actively pursued, an adequate
fellowship system shall be established, and the material conditions of teaching staff
shall be continuously improved.

The States Partiesto the present Covenant undertake to have respect for the liberty of parents
and, when applicable, legal guardians, to choose for their children schools, other than those
established by the public authorities, which conform to such minimum educational standards
asmay belaid down or approved by the State and to ensure the religious and moral education
of their children in conformity with their own convictions.
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4.

No part of this article shall be construed so as to interfere with the liberty of individuals and
bodiesto establish and direct educational institutions, subject awaysto the observance of the
principles set forth in paragraph | of this article and to the requirement that the education
given in such institutions shall conform to such minimum standards as may be laid down by
the State.

Article 14

Each State Party to the present Covenant which, at thetime of becoming aParty, has not been able
to secureinitsmetropolitan territory or other territories under itsjurisdiction compul sory primary
education, free of charge, undertakes, within two years, to work out and adopt a detailed plan of
action for the progressive implementation, within areasonable number of years, to be fixed in the
plan, of the principle of compulsory education free of charge for all.

N
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Article 15

The States Parties to the present Covenant recognize the right of everyone:

(@) totakepartin cultural life;
(b) toenjoy the benefits of scientific progress and its applications;

(c) to benefit from the protection of the moral and material interests resulting from any
scientific, literary or artistic production of which heisthe author.

The stepsto betaken by the States Partiesto the present Covenant to achievethefull realization
of thisright shall include those necessary for the conservation, the development and the diffusion
of science and culture.

The States Partiesto the present Covenant undertake to respect the freedom indispensable for
scientific research and creative activity.

The States Parties to the present Covenant recognize the benefits to be derived from the
encouragement and development of international contacts and cooperation in the scientific
and cultural fields.

PART IV
Article 16

The States Partiesto the present Covenant undertake to submit in conformity with this part of
the Covenant reports on the measures which they have adopted and the progress made in
achieving the observance of the rights recognized herein.

(@ All reportsshall be submitted to the Secretary-General of the United Nations, who shall
transmit copies to the Economic and Social Council for consideration in accordance
with the provisions of the present Covenant.

(b) The Secretary-General of the United Nations shall also transmit to the specialized
agencies copies of the reports, or any relevant parts therefrom, from States Parties to
the present Covenant which are also members of these specialized agenciesin so far as
thesereports, or partstherefrom, relateto any matterswhich fall within theresponsbilities
of the said agencies in accordance with their constitutional instruments.



Article 17

1. The States Partiesto the present Covenant shall furnish their reports in stages, in accordance
with a programme to be established by the Economic and Social Council within one year of
the entry into force of the present Covenant after consultation with the States Parties and the
specialized agencies concerned.

2. Reports may indicate factors and difficulties affecting the degree of fulfilment of obligations
under the present Covenant.

3. Where relevant information has previously been furnished to the United Nations or to any
specialized agency by any State Party to the present Covenant, it will not be necessary to
reproduce that information, but aprecise reference to the information so furnished will suffice.

Article 18

Pursuant to itsresponsibilities under the Charter of the United Nationsin thefield of human rights
and fundamental freedoms, the Economic and Social Council may make arrangements with the
specialized agencies in respect of their reporting to it on the progress made in achieving the
observance of the provisions of the present Covenant falling within the scope of their activities.
These reports may include particulars of decisions and recommendations on such implementation
adopted by their competent organs.

Article 19

The Economic and Social Council may transmit to the Commission on Human Rights for study
and general recommendation or as appropriate for information the reports concerning human
rights submitted by States in accordance with articles 16 and 17, and those concerning human
rights submitted by the specialized agenciesin accordance with article 18.

Article 20

The States Parties to the present Covenant and the specialized agencies concerned may submit
comments to the Economic and Social Council on any general recommendation under article 19
or reference to such general recommendation in any report of the  Commission on Human Rights
or any documentation referred to therein.

Article 21

The Economic and Social Council may submit from timeto timeto the General Assembly reports
with recommendations of a general nature and a summary of the information received from the
States Parties to the present Covenant and the specialized agencies on the measures taken and the
progress made in achieving general observance of the rights recognized in the present Covenant.

Article 22

The Economic and Social Council may bring to the attention of other organs of the United Nations,
their subsidiary organs and specialized agencies concerned with furnishing technical assistance
any matters arising out of the reports referred to in this part of the present Covenant which may
assi st such bodiesin deciding, each withinitsfield of competence, on the advisahility of international
measureslikely to contribute to the effective progressiveimplementation of the present Covenant.
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Article 23

The States Parties to the present Covenant agree that international action for the achievement of
the rights recognized in the present Covenant includes such methods as the conclusion of
conventions, the adoption of recommendations, the furnishing of technical assistance and the
holding of regional meetings and technical meetings for the purpose of consultation and study
organized in conjunction with the Governments concerned.

Article 24

Nothing in the present Covenant shall be interpreted asimpairing the provisions of the Charter of
the United Nations and of the constitutions of the specialized agencieswhich define the respective
responsibilities of the various organs of the United Nations and of the specialised agenciesin
regard to the matters dealt with in the present Covenant.

Article 25
Nothing in the present Covenant shall be interpreted asimpairing the inherent right of all peoples
to enjoy and utilize fully and freely their natural wealth and resources.
PART V
Article 26

1. The present Covenant is open for signature by any State Member of the United Nations or
member of any of itsspecialized agencies, by any State Party to the Statute of the International
Court of Justice, and by any other State which has been invited by the General Assembly of
the United Nations to become a party to the present Covenant.

2. The present Covenant is subject to ratification. Instruments of ratification shall be deposited
with the Secretary-General of the United Nations.

3. Thepresent Covenant shall be open to accession by any Statereferred toin paragraph | of this
article.

4. Accession shal be effected by the deposit of an instrument of accession with the Secretary-
General of the United Nations.

5. The Secretary-General of the United Nations shall inform all States which have signed the
present Covenant or acceded to it of the deposit of each instrument of ratification or accession.

Article 27

1. Thepresent Covenant shall enter into force three months after the date of the deposit with the
Secretary-General of the United Nations of the thirty-fifth instrument of ratification or
instrument of accession.

2. For each State ratifying the present Covenant or acceding to it after the deposit of the thirty-
fifth instrument of ratification or instrument of accession, the present Covenant shall enter
into force three months after the date of the deposit of its own instrument of ratification or
instrument of accession.
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Article 28

The provisions of the present Covenant shall extend to all parts of federal States without any
limitations or exceptions.

Article 29

1. Any State Party to the present Covenant may propose an amendment and file it with the
Secretary-General of the United Nations. The Secretary-General shall thereupon communicate
any proposed amendments to the States Parties to the present Covenant with a request that
they notify him whether they favour aconference of States Partiesfor the purpose of considering
and voting upon the proposals. In the event that at least onethird of the States Parties favours
such a conference, the Secretary-General shall convene the conference under the auspices of
the United Nations. Any amendment adopted by a majority of the States Parties present and
voting at the conference shall be submitted to the General Assembly of the United Nationsfor
approval.

2. Amendments shall come into force when they have been approved by the General Assembly
of the United Nations and accepted by atwo-thirds majority of the States Partiesto the present
Covenant in accordance with their respective constitutional processes.

3. When amendments come into force they shall be binding on those States Parties which have
accepted them, other States Parties still being bound by the provisions of the present Covenant
and any earlier amendment which they have accepted.

Article 30

Irrespective of the notifications made under article 26, paragraph 5, the Secretary-General of the
United Nationsshall inform all Statesreferred toin paragraph | of the same article of thefollowing
particulars:
(@) signatures, ratifications and accessions under article 26;
(b) thedate of the entry into force of the present Covenant under article 27 and the date of
the entry into force of any amendments under article 29.
Article 31
1. The present Covenant, of which the Chinese, English, French, Russian and Spanish texts are

equally authentic, shall be deposited in the archives of the United Nations.

2. The Secretary-General of the United Nations shall transmit certified copies of the present
Covenant to all Statesreferred to in article 26.
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XVII. Using the Website of the Office for the High Commissioner for
Human Rights

Site: www.unhchr.ch

On the one hand, this website is to be praised for providing so many useful documents to the
general public. On the other, it may be criticised as not being user-friendly. Finding documents
on this website can be very difficult.

Finding Out When Your Country’s Next Periodic Report is Due

State Reports are often submitted long after they are due. In most cases the Committee will not
review aState’s compliance without areport. Therefore checking to seewhether areport has been
submitted isthe first step.

Start at OHCHR

Go to Documents

1
2
3. Goto Treaty-Bodies Database
4. Go to Reporting Status

5

Go to All Reports by Convention, choose CESCR
6. ChoosetheAppropriate Country

At this point the screen presents a number of dates and past reports. Click on one of these dates.
The screen will probably offer a number of links to the documents you are interested in. The
bottom of the most recent Reporting Status Form will indicate whether when the most recent
report is or was due, and whether it is pending consideration.

Theseformsmay not contain all of theinformation available onthewebsite. Some of the documents
whose document numbers are given may not be linked to the actual text. However the document
itself still may be available elsewhere on the website. Therefore the best way to do a thorough
search is to copy the State Party Report document number, and return to the basic homepage at
www.unhchr.ch. Once there, put the document number into the Treaty Bodies Database search
field and hit Go. This may produce Lists of Questions that were not indicated in the Reporting
Status Form, as well as NGO Submissions.

Finding Out Whether the Report has Been Received
Go to the Committee’s Provisional Agendato Determine which Reports Have Been Received

Start at Treaty Bodies Database
Go to Documents-By Treaty
Chose CESCR

Select Provisional Agenda

o A w DN

Choose most recent agenda.
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An easier method isto use the Human Rights Internet site:

www.hri.ca
Choose ‘ For the Record’
Chose *UN Human Rights System’

Choose ‘ Volume 1: Introduction, Thematic Reports and A ppendices

o c W NP

Choose * Appendix 4: Draft Schedules for Consideration of State Reports’

The schedules usually go afew yearsinto the future. Thiswebsiteis avery convenient tool for
searching for all forms of UN human rights documents.

Getting Past State Party Reports, Lists of Issues, Repliesto Lists of |ssues

Follow the instructions under ‘ Finding out When the Next Report is Due'.

Getting UN Documents by Symbol

Start at www.unhchr.ch. Once there, put the document number into the Treaty Bodies Database
search field and hit Go.

Note that if the document is the report of a Special Rapporteur, or issued by the Commission on
Human Rights or the Sub-Commission on the Protection and Promotion of Human Rights, then
the document number should be entered into the “ Charter Bodies Database” rather than “ Treaty
Bodies Database”.
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XVIIl. Contacting the CESCR Secretariat

Addressto Send Written Submissionsto CESCR or PSWG

Alexandre Tikhonov

Secretary of the Committee on Economic Social and Cultural Rights
Office of the High Commissioner for Human Rights

Palais des Nations

8-14 avenue de la Paix

CH-1211 Geneva

Switzerland

E-Mail: atikhonov.hchr@unog.ch

Tel: (41) 22 917 9321
Fax: (41) 22 917 9046

Be sureto send 25 copies of parallel reportsto the full Committee and 10 copies of submissionsto
the Pre-Sessional Working Group.

L ocation of Office

Palais Wilson, Office 1-02552
Rue des Paguis

CH-1201 Geneva
Switzerland.

Obtaining I dentity Photo Badges

Goto

United Nations Office at Geneva (UNOG)
Security and Safety Section

Villa*Les Feuillantines’

13 Avenue de la Paix

Geneva, Switzerland

Badges are available between 8am and 2:30pm, must present letter of accreditation and identity
document.

General

If one encounters any confusion or difficulty, simply write to the web administrator to ask for
clarification:

webadmin.hchr@unog.ch
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XIX. Other Useful Resources
Promoting and Defending Economic, Social and Cultural Rights

Alan McChesney’s handbook isan extremely hel pful resource for those planning on presenting an
alternativereport. Thework containsannexeswith examplesof violations, boxeswith illustrative
anecdotes, a descriptive list of organisations involved in the promotion of socia rights. It aso
contains an excellent checklist (Annex F) for NGOs that are planning to submit areport. The
handbook in general may serve as a less complicated alternative to the present work. It can be
obtained in print format from the American Association for the Advancement of Science, or over
the Internet:

http://shr.aaas.org/escr/handbook/toc.htm

CESCR Secretariat Noteon NGO Participation in the Activities of the Committee on Economic,
Social and Cultural Rights (UN Doc: E/C.12/2000/6)

This document contains information quite similar to that presented in Chapter Il of this manual,
yetitisprovided directly by the Secretariat of the Committeeitself. Those with plenty of time may
be comforted by skimming through it as well. Remarkably, this document is not linked to the
Committee’'swebsite. To find it, go to www.unhchr.ch. Put the document number in the Treaty
Bodies Database search field and hit Go.

Circle of Rights

Circle of Rightsisatraining resource devel oped in wide consul tation with numerousworld-renown
expertsinthefield of economic, socia and cultural rights. Thebook isorganised around modules,
and they are designed primarily for assisting with human rights education initiatives. It contains
alot of helpful resourcesthat would assi st students, those hosting training seminars and academics
looking for referencesto theinternational legal coverage social rights. It may be obtained in print
form from the International Human Rights I nternship Program or Forum Asia, and over the Internet
at the following site:

http://hrusa.org/hrmaterials/IHRI P/circle/toc.htm

Thisbook isaso available at the Law & Society Trust.
COHRE-Centre on Housing Rights and Evictions

While there are many useful organisations that assist with social rights issues, COHRE must be
singled out insofar as getting very practical information about presenting to the Committee. COHRE
goesto every session of the Committee. It isaware of the topicsfor days of General Discussion,
what draft General Comments are under consideration, the particular interests of different
Committee members and so on. It also formally offersthe service of finding accommodation for
people going to present in Geneva, as well as website instructions for how to use the Committee.
Thus its website should to be consulted:

www.cohre.org
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Revised Reporting Guidelines

These arethe guidelines prepared by the Committeeto assist Stateswith their reporting obligations.
Thusthey arethe official guideto what the State is supposed to includeinitsreport. They may be
interesting to some activists, particularly those who want to show how the government has not
taken its reporting obligations seriously. The requirements are actually quite extensive, and may
provide useful guidance for activists as well.

Revised General Guidelines Regarding the Form and Contents of Reports to be Submitted by
Sates Parties Under Articles 16 and 17 of the International Covenant on Economic, Social and
Cultural Rights (UN Doc: E/C.12/1991/1) (1991).

To find, start at www.unhchr.ch. Once there, put the document number into the Treaty Bodies
Database search field and hit Go.

The Committee on Economic, Social and Cultural Rights Website

The Committee maintains amodest website. One must bear in mind that the information may not
be completely up to date. At present, the siteis asfollows:

http://www.unhchr.ch/html/menu2/6/cescr.htm

ESCR Net

This is a recently begun network of ESC rights activists. It is the beginning of a world wide
collaboration on social rights activism and advocacy. It includes a database on social rights case
law. The Network is administered by the Center for Economic and Socia Rightsin New York.

http://www.escr-net.org

Bibliography of the Committee on Economic, Social and Cultural Rights

http://www21.umn.edu/humanrts/esc/esc-bibliography.htm

Select Bibliography on Economic, Social and Cultural Rights

http://www.nordichumanrights.net/tema/tema3/books

SERAC Online Manual on Economic, Social and Cultural Rights

This recently published online manual has a detailed discussion of various rights and links to
several international resources and case-summaries. It isatremendously helpful resource for
gaining an in-depth understanding of ESC rights.

http://www.frontlinedef enders.org/manual /155
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XX. General Comments of the Committee on Economic, Social and

1.

Cultural Rights

A. No. 1-Reporting by States Parties (1989)"

The reporting obligations which are contained in part 1V of the Covenant are designed
principally to assist each State Party in fulfilling its obligations under the Covenant and, in
addition, to provide a basis on which the Council, assisted by the Committee, can discharge
its responsibilities for monitoring States Parties compliance with their obligations and for
facilitating the realization of economic, social and cultural rights in accordance with the
provisions of the Covenant. The Committee considers that it would be incorrect to assume
that reporting is essentially only a procedural matter designed solely to satisfy each State
Party’s formal obligation to report to the appropriate international monitoring body. On the
contrary, in accordance with theletter and spirit of the Covenant, the processes of preparation
and submission of reports by States can, and indeed should, serve to achieve a variety of
objectives.

A first objective, whichisof particular relevanceto theinitial report required to be submitted
within two years of the Covenant’s entry into force for the State Party concerned, isto ensure
that acomprehensivereview isundertaken with respect to national legislation, administrative
rules and procedures, and practicesin an effort to ensure the fullest possible conformity with
the Covenant. Such areview might, for example, be undertaken in conjunction with each of
the relevant national ministries or other authorities responsible for policy-making and
implementation in the different fields covered by the Covenant.

A second objectiveisto ensure that the State Party monitors the actual situation with respect
to each of the rights on aregular basis and is thus aware of the extent to which the various
rightsare, or are not, being enjoyed by all individualswithinitsterritory or under itsjurisdiction.
From the Committee'sexperienceto date, it isclear that the fulfilment of this objective cannot
be achieved only by the preparation of aggregate national statistics or estimates, but also
requires that special attention be given to any worse-off regions or areas and to any specific
groups or subgroups which appear to be particularly vulnerable or disadvantaged. Thus, the
essential first step towards promoting the realization of economic, social and cultural rightsis
diagnosis and knowledge of the existing situation. The Committee is aware that this process
of monitoring and gathering information is a potentially time-consuming and costly one and
that international assistance and cooperation, as provided for in article 2, paragraph 1 and
articles 22 and 23 of the Covenant, may well be required in order to enable some States
Partiesto fulfil the relevant obligations. If that is the case, and the State Party concludes that
it does not have the capacity to undertake the monitoring process which is an integral part of
any process designed to promote accepted goals of public policy and is indispensable to the
effective implementation of the Covenant, it may note thisfact in its report to the Committee
and indicate the nature and extent of any international assistance that it may need.
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Whilemonitoring isdesigned to give adetailed overview of the existing situation, the principal
value of such an overview is to provide the basis for the elaboration of clearly stated and
carefully targeted policies, including the establishment of prioritieswhich reflect the provisions
of the Covenant. Therefore, a third objective of the reporting process is to enable the
Government to demonstrate that such principled policy-making has in fact been undertaken.
Whilethe Covenant makesthisobligation explicit only inarticle 14 in caseswhere“ compul sory
primary education, free of charge” has not yet been secured for all, acomparable obligation
“to work out and adopt a detailed plan of action for the progressive implementation” of each
of therights contained in the Covenant isclearly implied by the obligationin article 2, paragraph
1 “to take steps ... by all appropriate means...”.

A fourth objective of thereporting processit to facilitate public scrutiny of government policies
with respect to economic, social and cultural rights and to encourage the involvement of the
various economic, social and cultural sectors of society in the formulation, implementation
and review of therelevant policies. In examining reports submitted to it to date, the Committee
haswel comed thefact that anumber of States Parties, reflecting different political and economic
systems, have encouraged inputs by such non-governmental groups into the preparation of
their reports under the Covenant. Other States have ensured the widespread dissemination of
their reports with a view to enabling comments to be made by the public at large. In these
ways, the preparation of the report, and its consideration at the national level can cometo be
of at least as much value as the constructive dialogue conducted at the international level
between the Committee and representatives of the reporting State.

A fifth objectiveisto provide abasis on which the State Party itself, aswell asthe Committee,
can effectively eval uate the extent to which progress has been made towards the realization of
the obligations contained in the Covenant. For this purpose, it may be useful for States to
identify specific benchmarks or goals against which their performance in agiven areacan be
assessed. Thus, for example, itisgenerally agreed that it isimportant to set specific goalswith
respect to the reduction of infant mortality, the extent of vaccination of children, theintake of
calories per person, the number of persons per health-care provider, etc. In many of these
areas, global benchmarksare of limited use, whereas national or other more specific benchmarks
can provide an extremely valuable indication of progress.

In thisregard, the Committee wishesto note that the Covenant attaches particular importance
to the concept of “progressive realization” of the relevant rights and, for that reason, the
Committee urges States Parties to include in their periodic reports information which shows
the progress over time, with respect to the effective realization of the relevant rights. By the
sametoken, itisclear that qualitative, aswell as quantitative, dataarerequired in order for an
adequate assessment of the situation to be made.

A sixth objective is to enable the State Party itself to develop a better understanding of the
problems and shortcomings encountered in efforts to realize progressively the full range of
economic, social and cultural rights. For thisreason, it isessential that States Partiesreport in
detail onthe“factorsand difficulties’” inhibiting such realization. This process of identification
and recognition of the relevant difficulties then provides the framework within which more
appropriate policies can be devised.
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A seventh objective isto enable the Committee, and the States Parties as awhole, to facilitate
the exchange of information among States and to devel op abetter understanding of the common
problems faced by States and a fuller appreciation of the type of measures which might be
taken to promote effective realization of each of the rights contained in the Covenant. This
part of the process also enables the Committee to identify the most appropriate means by
which the international community might assist States, in accordance with articles 22 and 23
of the Covenant. In order to underline the importance which the Committee attaches to this
objective, aseparate general comment on those articleswill be discussed by the Committee at
its fourth session.




B. No. 2- International Technical Assistance Matters (Art.22 of the
Covenant), (No.2)’

1. Article22 of the Covenant establishes amechanism by which the Economic and Socia Council
may bring to the attention of relevant United Nations bodies any mattersarising out of reports
submitted under the Covenant “which may assist such bodiesin deciding, each withinitsfield
of competence, on the advisability of international measureslikely to contributeto the effective
progressive implementation of the ... Covenant”. Whilethe primary responsibility under article
22 isvested in the Council, it is clearly appropriate for the Committee on Economic, Social
and Cultural Rightsto play an activerolein advising and assisting the Council in thisregard.

2. Recommendations in accordance with article 22 may be made to any “organs of the United
Nations, their subsidiary organs and specialized agencies concerned with furnishing technical
assistance’. The Committee considersthat this provision should beinterpreted so asto include
virtually all United Nations organs and agencies involved in any aspect of international
development cooperation. It would therefore be appropriate for recommendationsin accordance
with article 22 to be addressed, inter alia, to the Secretary-General, subsidiary organs of the
Council such asthe Commission on Human Rights, the Commission on Social Development
and the Commission on the Status of Women, other bodies such asUNDP, UNICEF and CDP,
agencies such as the World Bank and IMF, and any of the other specialized agencies such as
ILO, FAO, UNESCO and WHO.

3. Article22 couldlead either to recommendations of ageneral policy nature or to more narrowly
focused recommendations rel ating to a specific situation. In the former context, the principal
role of the Committee would seem to be to encourage greater attention to efforts to promote
economic, social and cultural rights within the framework of international development
cooperation activities undertaken by, or with the assistance of, the United Nations and its
agencies. In this regard the Committee notes that the Commission on Human Rights, in its
resolution 1989/13 of 2 March 1989, invited it “to give consideration to means by which the
various United Nations agencies working in the field of development could best integrate
measures designed to promote full respect for economic, social and cultural rights in their
activities’.

4. Asapreliminary practical matter, the Committee notes that its own endeavours would be
assisted, and the rel evant agencieswould also be better informed, if they wereto take agreater
interest in the work of the Committee. While recognizing that such an interest can be
demonstrated in avariety of ways, the Committee observesthat attendance by representatives
of the appropriate United Nationsbodies at itsfirst four sessions has, with the notable exceptions
of ILO, UNESCO and WHO, been very low. Similarly, pertinent materials and written
information had been received from only avery limited number of agencies. The Committee
considersthat adeeper understanding of the relevance of economic, social and cultural rights
in the context of international development cooperation activities would be considerably
facilitated through greater interaction between the Committee and the appropriate agencies.
At the very least, the day of general discussion on a specific issue, which the Committee
undertakes at each of its sessions, provides an ideal context in which apotentially productive
exchange of views can be undertaken.

UN Doc. HRI\GEN\1\Rev.1.

175



5.

176

Onthe broader i ssues of the promotion of respect for human rightsin the context of devel opment
activities, the Committee has so far seen only rather limited evidence of specific efforts by
United Nations bodies. It notes with satisfaction in this regard the initiative taken jointly by
the Centrefor Human Rightsand UNDP in writing to United Nations Resident Representatives
and other field-based officials, inviting their “ suggestions and advice, in particular with respect
to possible forms of cooperation in ongoing projects [identified] as having a human rights
dimension or in new ones in response to a specific Government’s request”. The Committee
has also been informed of long-standing efforts undertaken by ILO to link its own human
rights and other international labour standards to its technical cooperation activities.

With respect to such activities, two general principles are important. The first isthat the two
sets of human rights are indivisible and interdependent. This means that efforts to promote
one set of rights should also take full account of the other. United Nations agenciesinvolved
in the promotion of economic, social and cultural rights should do their utmost to ensure that
their activitiesare fully consistent with the enjoyment of civil and political rights. In negative
terms this means that the international agencies should scrupulously avoid involvement in
projectswhich, for example, involvethe use of forced labour in contravention of international
standards, or promote or reinforce discrimination against individuals or groups contrary to
the provisions of the Covenant, or involve large-scale evictions or displacement of persons
without the provision of all appropriate protection and compensation. In positive terms, it
meansthat, wherever possible, the agencies should act as advocates of projects and approaches
which contribute not only to economic growth or other broadly defined objectives, but alsoto
enhanced enjoyment of the full range of human rights.

The second principle of general relevance is that development cooperation activities do not
automatically contribute to the promotion of respect for economic, social and cultural rights.
Many activitiesundertaken in the name of “development” have subsequently been recognized
asill-conceived and even counter-productive in human rights terms. In order to reduce the
incidence of such problems, the whole range of issues dealt with in the Covenant should,
wherever possible and appropriate, be given specific and careful consideration.

Despite the importance of seeking to integrate human rights concerns into development
activities, it is true that proposals for such integration can too easily remain at a level of
generality. Thus, in an effort to encourage the operationalization of the principle contained in
article 22 of the Covenant, the Committee wishesto draw attention to the following specific
measures which merit consideration by the relevant bodies:

(@) Asamatter of principle, the appropriate United Nations organs and agencies should
specifically recognize the intimate relationship which should be established between
development activities and efforts to promote respect for human rights in general, and
economic, social and cultural rightsin particular. The Committee notes in this regard
the failure of each of thefirst three United Nations Development Decade Strategies to
recognize that relationship and urges that the fourth such strategy, to be adopted in
1990, should rectify that omission;

(b) Consideration should be given by United Nations agenciesto the proposal, made by the
Secretary-General in a report of 1979 1/ that a “human rights impact statement” be
required to be prepared in connection with all major devel opment cooperation activities,
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10.

() Thetraining or briefing givento project and other personnel employed by United Nations
agenciesshould include acomponent dealing with human rights standardsand principles;

(d) Every effort should be made, at each phase of adevelopment project, to ensure that the
rights contained in the Covenants are duly taken into account. This would apply, for
example, in the initial assessment of the priority needs of a particular country, in the
identification of particular projects, in project design, in theimplementation of the project,
and initsfinal evauation.

A matter which has been of particular concern to the Committee in the examination of the
reports of States Partiesisthe adverseimpact of the debt burden and of the rel evant adjustment
measures on the enjoyment of economic, social and cultural rights in many countries. The
Committee recognizes that adjustment programmes will often be unavoidable and that these
will frequently involve a major element of austerity. Under such circumstances, however,
endeavoursto protect the most basic economic, social and cultural rights become more, rather
than less, urgent. States Partiesto the Covenant, aswell astherelevant United Nations agencies,
should thus make a particular effort to ensure that such protection is, to the maximum extent
possible, built-in to programmes and policies designed to promote adjustment. Such an
approach, which issometimesreferred to as*adjustment with ahuman face” or as promoting
“the human dimension of development” requires that the goal of protecting the rights of the
poor and vulnerable should become a basic objective of economic adjustment. Similarly,
international measures to deal with the debt crisis should take full account of the need to
protect economic, socia and cultural rights through, inter alia, international cooperation. In
many situations, this might point to the need for major debt relief initiatives.

Finally, the Committee wishes to draw attention to the important opportunity provided to
States Parties, in accordance with article 22 of the Covenant, to identify in their reports any
particular needs they might have for technical assistance or development cooperation.

Note

1/ “The international dimensions of the right to development as a human right in relation with
other human rights based on international cooperation, including the right to peace, taking into
account the requirements of the new international economic order and the fundamental human
needs’ (E/CN.4/1334, para. 314).
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C. No. 3-Nature of States Parties’ Obligations (art. 2, para. 1 of the
Covenant) (1990)°

Article 2isof particular importanceto afull understanding of the Covenant and must be seen
ashaving adynamic relationship with all of the other provisions of the Covenant. It describes
the nature of the general legal obligations undertaken by States Partiesto the Covenant. Those
obligations include both what may be termed (following the work of the International Law
Commission) obligations of conduct and obligations of result. While great emphasis has
sometimes been placed on the difference between the formulations used in this provision and
that contained in the equivalent article 2 of the International Covenant on Civil and Political
Rights, it is not always recognized that there are al'so significant similarities. In particular,
while the Covenant provides for progressive realization and acknowledges the constraints
due to the limits of available resources, it also imposes various obligations which are of
immediate effect. Of these, two are of particular importance in understanding the precise
nature of States Parties obligations. One of these, which is dealt with in a separate general
comment, and which is to be considered by the Committee at its sixth session, is the
“undertaking to guarantee” that relevant rights “will be exercised without discrimination ...”.

The other isthe undertaking in article 2 (1) “to take steps’, which initself, is not qualified or
limited by other considerations. The full meaning of the phrase can also be gauged by noting
some of the different language versions. In English the undertaking is “to take steps’, in
Frenchitis“toact” (“s'engageaagir’) and in Spanish it is “to adopt measures’ (“a adoptar
medidas’). Thuswhilethefull realization of the relevant rightsmay be achieved progressively,
steps towards that goal must be taken within a reasonably short time after the Covenant’s
entry into forcefor the States concerned. Such steps should be deliberate, concrete and targeted
as clearly as possible towards meeting the obligations recognized in the Covenant.

The means which should be used in order to satisfy the obligation to take steps are stated in
article 2 (1) to be “all appropriate means, including particularly the adoption of legislative
measures’. The Committee recognizes that in many instances legislation is highly desirable
and in some cases may even be indispensable. For example, it may be difficult to combat
discrimination effectively in the absence of a sound legidlative foundation for the necessary
measures. In fields such as health, the protection of children and mothers, and education, as
well as in respect of the matters dealt with in articles 6 to 9, legislation may also be an
indispensable element for many purposes.

The Committee notes that States Parties have generally been conscientious in detailing at
least some of thelegidative measuresthat they havetakeninthisregard. It wishesto emphasize,
however, that the adoption of |legidlative measures, as specifically foreseen by the Covenant,
is by no means exhaustive of the obligations of States Parties. Rather, the phrase “by all
appropriate means’ must be given its full and natural meaning. While each State Party must
decide for itself which means are the most appropriate under the circumstances with respect
to each of the rights, the “appropriateness’ of the means chosen will not always be self-
evident. Itistherefore desirablethat States Parties’ reports should indicate not only the measures
that have been taken but a so the basis on which they are considered to be the most * appropriate”
under the circumstances. However, the ultimate determination as to whether all appropriate
measures have been taken remains one for the Committee to make.
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Among the measures which might be considered appropriate, in addition to legislation, isthe
provision of judicia remedieswith respect to rightswhich may, in accordance with the national
legal system, be considered justiciable. The Committee notes, for exampl e, that the enjoyment
of the rights recognized, without discrimination, will often be appropriately promoted, in
part, through the provision of judicial or other effective remedies. Indeed, those States Parties
which are also parties to the International Covenant on Civil and Political Rights are already
obligated (by virtue of arts. 2 (paras. 1 and 3), 3 and 26) of that Covenant to ensure that any
person whose rights or freedoms (including the right to equality and non-discrimination)
recognized in that Covenant are violated, “shall have an effective remedy” (art. 2 (3) (a)). In
addition, there are a number of other provisionsin the International Covenant on Economic,
Social and Cultural Rights, including articles 3, 7 (a) (i), 8, 10 (3), 13 (2) (a), (3) and (4) and
15 (3) which would seem to be capable of immediate application by judicial and other organs
in many national legal systems. Any suggestion that the provisions indicated are inherently
non-self-executing would seem to be difficult to sustain.

Where specific policiesaimed directly at the realization of the rightsrecognized in the Covenant
have been adopted in legidative form, the Committee would wish to be informed, inter alia,
asto whether such laws create any right of action on behalf of individuals or groups who feel
that their rights are not being fully realized. In cases where constitutional recognition has
been accorded to specific economic, social and cultural rights, or where the provisions of the
Covenant have been incorporated directly into national law, the Committee would wish to
receive information as to the extent to which these rights are considered to bejusticiable (i.e.
able to be invoked before the courts). The Committee would also wish to receive specific
information asto any instancesin which existing constitutional provisionsrelating to economic,
socia and cultural rights have been weakened or significantly changed.

Other measures which may also be considered “appropriate” for the purposes of article 2 (1)
include, but are not limited to, administrative, financial, educational and social measures.

The Committee notesthat the undertaking “to take steps ... by all appropriate meansincluding
particularly the adoption of legislative measures’ neither requires nor precludes any particul ar
form of government or economic system being used as the vehicle for the steps in question,
provided only that it is democratic and that all human rights are thereby respected. Thus, in
terms of political and economic systems the Covenant is neutral and its principles cannot
accurately be described as being predicated exclusively upon the need for, or the desirability
of asocialist or acapitalist system, or amixed, centrally planned, or laisser-faire economy, or
upon any other particular approach. In this regard, the Committee reaffirms that the rights
recognized in the Covenant are susceptible of realization within the context of awide variety
of economic and political systems, provided only that the interdependence and indivisibility
of the two sets of human rights, as affirmed inter alia in the preamble to the Covenant, is
recognized and reflected in the system in question. The Committee al so notestherelevancein
thisregard of other human rights and in particular the right to devel opment.

The principal obligation of result reflected in article 2 (1) is to take steps “with a view to
achieving progressively the full realization of the rights recognized” in the Covenant. The
term “progressive realization” is often used to describe the intent of this phrase. The concept
of progressive realization constitutes a recognition of the fact that full realization of all
economic, social and cultural rightswill generally not be ableto be achieved in ashort period
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of time. In this sense the obligation differs significantly from that contained in article 2 of the
International Covenant on Civil and Political Rights which embodiesanimmediate obligation
to respect and ensure all of the relevant rights. Nevertheless, the fact that realization over
time, or in other words progressively, is foreseen under the Covenant should not be
misinterpreted as depriving the obligation of all meaningful content. It ison the one hand a
necessary flexibility device, reflecting the redlities of thereal world and the difficultiesinvolved
for any country in ensuring full realization of economic, social and cultural rights. On the
other hand, the phrase must be read in the light of the overall objective, indeed the raison
d étre, of the Covenant which isto establish clear obligations for States Parties in respect of
the full realization of the rights in question. It thus imposes an obligation to move as
expeditiously and effectively as possible towards that goal. Moreover, any deliberately
retrogressive measuresin that regard would require the most careful consideration and would
need to befully justified by referenceto thetotality of the rights provided for in the Covenant
and in the context of the full use of the maximum available resources.

On the basis of the extensive experience gained by the Committee, aswell as by the body that
preceded it, over a period of more than a decade of examining States Parties' reports the
Committeeis of the view that a minimum core obligation to ensure the satisfaction of, at the
very least, minimum essential levelsof each of therightsisincumbent upon every State Party.
Thus, for example, a State Party in which any significant number of individualsis deprived of
essential foodstuffs, of essential primary health care, of basic shelter and housing, or of the
most basic forms of education is, prima facie, failing to discharge its obligations under the
Covenant. If the Covenant were to be read in such away as not to establish such a minimum
coreobligation, it would belargely deprived of itsraison d’ étre. By the sametoken, it must be
noted that any assessment as to whether a State has discharged its minimum core obligation
must al so take account of resource constraints applying within the country concerned. Article
2 (1) obligates each State Party to take the necessary steps “to the maximum of its available
resources’. In order for a State Party to be able to attribute its failure to meet at least its
minimum core obligations to a lack of available resources it must demonstrate that every
effort has been made to use all resources that are at its disposition in an effort to satisfy, asa
matter of priority, those minimum obligations.

The Committee wishes to emphasize, however, that even where the available resources are
demonstrably inadequate, the obligation remainsfor a State Party to striveto ensure the widest
possible enjoyment of the relevant rights under the prevailing circumstances. Moreover, the
obligations to monitor the extent of the realization, or more especially of the non-realization,
of economic, socia and cultural rights, and to devise strategies and programmes for their
promotion, are not in any way eliminated as aresult of resource constraints. The Committee
has already dealt with these issuesin its General Comment 1 (1989).

Similarly, the Committee underlinesthefact that even in times of severeresources constraints
whether caused by a process of adjustment, of economic recession, or by other factors the
vulnerable members of society can and indeed must be protected by the adoption of relatively
low-cost targeted programmes. In support of this approach the Committee takes note of the
analysis prepared by UNICEF entitled “Adjustment with a human face: protecting the
vulnerable and promoting growth, 1/ the analysisby UNDPin itsHuman Devel opment Report
1990 2/ and the analysis by the World Bank in the World Development Report 1990 3/.



13. A final element of article 2 (1), to which attention must be drawn, is that the undertaking
given by all States Partiesis “to take steps, individually and through international assistance
and cooperation, especially economic and technical ...”. The Committee notes that the phrase
“to the maximum of its available resources’ was intended by the drafters of the Covenant to
refer to both the resources existing within a State and those available from the international
community through international cooperation and assistance. Moreover, the essentia role of
such cooperation in facilitating the full realization of the relevant rightsis further underlined
by the specific provisionscontained in articles 11, 15, 22 and 23. With respect to article 22 the
Committee has already drawn attention, in General Comment 2 (1990), to some of the
opportunities and responsibilitiesthat exist in relation to international cooperation. Article 23
also specifically identifies “the furnishing of technical assistance” aswell as other activities,
as being among the means of “international action for the achievement of the rightsrecognized

14. The Committee wishesto emphasizethat in accordance with Articles 55 and 56 of the Charter
of the United Nations, with well-established principles of internationa law, and with the
provisions of the Covenant itself, international cooperation for development and thus for the
realization of economic, social and cultural rightsisan obligation of all States. It isparticularly
incumbent upon those States which are in a position to assist others in this regard. The
Committee notesin particular theimportance of the Declaration on the Right to Devel opment
adopted by the General Assembly in its resolution 41/128 of 4 December 1986 and the need
for States Partiesto take full account of all of the principles recognized therein. It emphasizes
that, in the absence of an active programme of international assistance and cooperation on the
part of all those Statesthat are in aposition to undertake one, the full realization of economic,
socia and cultural rightswill remain an unfulfilled aspiration in many countries. In thisrespect,
the Committee also recalls the terms of its General Comment 2 (1990).

Notes

* Contained in document E/1991/23.

1/ GA. Cornig, R. Jolly and F. Stewart, eds., Oxford, Clarendon Press, 1987.
2/ Oxford, Oxford University Press, 1990.

3/ Oxford, Oxford University Press, 1990.
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D. No. 4- The Right to Adequate Housing (Art. 11(1)) (1991)

Pursuant to article 11 (1) of the Covenant, States Parties “recognize theright of everyoneto an
adequate standard of living for himself and his family, including adequate food, clothing and
housing, and to the continuousimprovement of living conditions’. The human right to adequate
housing, which is thus derived from the right to an adequate standard of living, is of central
importance for the enjoyment of all economic, social and cultural rights.

The Committee has been able to accumulate alarge amount of information pertaining to this
right. Since 1979, the Committee and its predecessors have examined 75 reports dealing with
the right to adequate housing. The Committee has al so devoted a day of general discussion to
theissue at each of itsthird (see E/1989/22, para. 312) and fourth sessions (E/1990/23, paras.
281-285). In addition, the Committee has taken careful note of information generated by the
International Year of Shelter for the Homeless (1987) including the Global Strategy for Shelter
to the Year 2000 adopted by the General Assembly in its resolution 42/191 of 11 December
1987 1/ . The Committee has also reviewed relevant reports and other documentation of the
Commission on Human Rights and the Sub-Commission on Prevention of Discrimination
and Protection of Minorities 2/ .

Although awide variety of international instruments address the different dimensions of the
right to adequate housing 3/ article 11 (1) of the Covenant is the most comprehensive and
perhaps the most important of the relevant provisions.

Despitethe fact that the international community hasfrequently reaffirmed the importance of
full respect for the right to adequate housing, there remains a disturbingly large gap between
the standards setin article 11 (1) of the Covenant and the situation prevailing in many parts of
theworld. Whilethe problemsare often particularly acutein some devel oping countrieswhich
confront major resource and other constraints, the Committee observesthat significant problems
of homel essness and inadequate housing a so exist in some of the most economically developed
societies. The United Nations estimates that there are over 100 million persons homeless
worldwide and over 1 billion inadequately housed 4/ . Thereisno indication that this number
isdecreasing. It seems clear that no State Party is free of significant problems of one kind or
another in relation to the right to housing.

In someinstances, the reports of States Parties examined by the Committee have acknowledged
and described difficultiesin ensuring the right to adequate housing. For the most part, however,
the information provided has been insufficient to enable the Committee to obtain an adequate
picture of the situation prevailing in the State concerned. This General Comment thus aims to
identify some of the principal issueswhich the Committee considersto beimportant in relation
to thisright.

The right to adequate housing applies to everyone. While the reference to “himself and his
family” reflects assumptions as to gender roles and economic activity patterns commonly
accepted in 1966 when the Covenant was adopted, the phrase cannot be read today asimplying
any limitations upon the applicability of theright to individuals or to femal e-headed households
or other such groups. Thus, the concept of “family” must be understood in a wide sense.
Further, individuals, as well as families, are entitled to adequate housing regardless of age,
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economic status, group or other affiliation or status and other such factors. In particular,
enjoyment of thisright must, in accordance with article 2 (2) of the Covenant, not be subject
to any form of discrimination.

Inthe Committee sview, theright to housing should not beinterpreted in anarrow or restrictive
sense which equates it with, for example, the shelter provided by merely having aroof over
one’s head or views shelter exclusively as acommodity. Rather it should be seen asthe right
to live somewhere in security, peace and dignity. Thisis appropriate for at least two reasons.
In the first place, the right to housing is integrally linked to other human rights and to the
fundamental principles upon which the Covenant is premised. This “the inherent dignity of
the human person” from which the rights in the Covenant are said to derive requires that the
term “housing” be interpreted so asto take account of avariety of other considerations, most
importantly that the right to housing should be ensured to all persons irrespective of income
or access to economic resources. Secondly, the reference in article 11 (1) must be read as
referring not just to housing but to adequate housing. As both the Commission on Human
Settlements and the Global Strategy for Shelter to the Year 2000 have stated: “ Adequate
shelter means ... adequate privacy, adequate space, adequate security, adequate lighting and
ventilation, adequate basic infrastructure and adequate | ocation with regard to work and basic
facilities- all at areasonable cost”.

Thus the concept of adequacy is particularly significant in relation to the right to housing
sinceit servesto underline anumber of factorswhich must betaken into account in determining
whether particular forms of shelter can be considered to constitute “ adequate housing” for the
purposes of the Covenant. While adequacy isdetermined in part by social, economic, cultural,
climatic, ecological and other factors, the Committee believesthat it is nevertheless possible
to identify certain aspects of the right that must be taken into account for this purpose in any
particular context. They include the following:

(&) Legal security of tenure. Tenure takes a variety of forms, including rental (public and
private) accommodation, cooperative housing, lease, owner-occupation, emergency
housing and informal settlements, including occupation of land or property.
Notwithstanding the type of tenure, all persons should possess a degree of security of
tenure which guarantees|egal protection against forced eviction, harassment and other
threats. States Parties should consequently take immediate measures aimed at conferring
legal security of tenure upon those persons and households currently lacking such
protection, in genuine consultation with affected persons and groups,

(b) Availability of services, materials, facilitiesand infrastructure. An adequate house must
contain certain facilities essential for health, security, comfort and nutrition. All
beneficiaries of the right to adequate housing should have sustainabl e accessto natural
and common resources, safe drinking water, energy for cooking, heating and lighting,
sanitation and washing facilities, means of food storage, refuse disposal, site drainage
and emergency services;

(c) Affordability. Personal or household financial costs associated with housing should be
at such alevel that the attainment and sati sfaction of other basic needs are not threatened
or compromised. Steps should be taken by States Parties to ensure that the percentage
of housing-related costsis, in general, commensurate with income levels. States Parties
should establish housing subsidies for those unable to obtain affordable housing, as
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well asformsand levels of housing finance which adequately reflect housing needs. In
accordancewith the principle of affordability, tenants should be protected by appropriate
means against unreasonable rent levels or rent increases. In societies where natural
materials constitute the chief sources of building materialsfor housing, steps should be
taken by States Parties to ensure the availability of such materials;

(d) Habitability. Adequate housing must be habitable, in termsof providing theinhabitants
with adequate space and protecting them from cold, damp, heat, rain, wind or other
threatsto health, structural hazards, and disease vectors. The physical safety of occupants
must be guaranteed aswell. The Committee encourages States Partiesto comprehensively
apply the Health Principles of Housing 5/ prepared by WHO which view housing asthe
environmental factor most frequently associated with conditions for disease in
epidemiological analyses; i.e. inadequate and deficient housing and living conditions
areinvariably associated with higher mortality and morbidity rates,

(e) Accessihility. Adequate housing must be accessibleto those entitled to it. Disadvantaged
groups must be accorded full and sustainable access to adequate housing resources.
Thus, such disadvantaged groups as the elderly, children, the physically disabled, the
terminally ill, HIV-positive individuals, persons with persistent medical problems, the
mentally ill, victims of natural disasters, peopleliving in disaster-prone areas and other
groups should be ensured some degree of priority consideration in the housing sphere.
Both housing law and policy should take fully into account the special housing needs of
these groups. Within many States Parties increasing access to land by landless or
impoverished segments of the society should constitute acentral policy goal. Discernible
governmental obligations need to be devel oped aiming to substantiate the right of all to
a secure placeto live in peace and dignity, including access to land as an entitlement;

(f) Location. Adequate housing must bein alocation which allows access to employment
options, health-care services, schools, child-care centresand other social facilities. This
istrue both in large cities and in rural areas where the temporal and financial costs of
getting to and from the place of work can place excessive demands upon the budgets of
poor households. Similarly, housing should not be built on polluted sitesnor inimmediate
proximity to pollution sources that threaten the right to health of the inhabitants;

(g) Cultural adequacy. Theway housing isconstructed, the building materials used and the
policies supporting these must appropriately enable the expression of cultural identity
and diversity of housing. Activities geared towards development or modernization in
the housing sphere should ensure that the cultural dimensions of housing are not
sacrificed, and that, inter alia, modern technological facilities, as appropriate are also
ensured.

Asnoted above, theright to adequate housing cannot be viewed inisolation from other human
rights contained in the two International Covenants and other applicable international
instruments. Reference has already been made in thisregard to the concept of human dignity
and the principle of non-discrimination. In addition, the full enjoyment of other rights - such
astheright to freedom of expression, the right to freedom of association (such asfor tenants
and other community-based groups), theright to freedom of residence and theright to participate
in public decision-making - isindispensableif the right to adequate housing is to be realized
and maintained by all groupsin society. Similarly, the right not to be subjected to arbitrary or
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unlawful interference with one’s privacy, family, home or correspondence constitutes avery
important dimension in defining the right to adequate housing.

Regardless of the state of development of any country, there are certain steps which must be
taken immediately. Asrecognized in the Global Strategy for Shelter and in other international
analyses, many of the measures required to promote the right to housing would only require
the abstention by the Government from certain practices and a commitment to facilitating
“self-help” by affected groups. To the extent that any such steps are considered to be beyond
the maximum resources available to a State Party, it is appropriate that a request be made as
soon as possible for international cooperation in accordance with articles 11 (1), 22 and 23 of
the Covenant, and that the Committee be informed thereof.

States Parties must give due priority to those social groups living in unfavourable conditions
by giving them particular consideration. Policies and legislation should correspondingly not
be designed to benefit already advantaged social groups at the expense of others. The Committee
is aware that external factors can affect the right to a continuous improvement of living
conditions, and that in many States Parties overall living conditions declined during the 1980s.
However, as noted by the Committee in its General Comment 2 (1990) (E/1990/23, annex
[11), despite externally caused problems, the obligations under the Covenant continueto apply
and are perhaps even more pertinent during times of economic contraction. It would thus
appear to the Committee that a general decline in living and housing conditions, directly
attributable to policy and legislative decisions by States Parties, and in the absence of
accompanying compensatory measures, would be inconsi stent with the obligations under the
Covenant.

While the most appropriate means of achieving the full realization of the right to adequate
housing will inevitably vary significantly from one State Party to another, the Covenant clearly
requires that each State Party take whatever steps are necessary for that purpose. This will
almost invariably require the adoption of a national housing strategy which, as stated in
paragraph 32 of the Global Strategy for Shelter, “ defines the objectives for the devel opment
of shelter conditions, identifiesthe resources avail able to meet these goals and the most cost-
effective way of using them and sets out the responsibilities and time-frame for the
implementation of the necessary measures’. Both for reasons of relevance and effectiveness,
as well as in order to ensure respect for other human rights, such a strategy should reflect
extensive genuine consultation with, and participation by, all of those affected, including the
homeless, the inadequately housed and their representatives. Furthermore, steps should be
taken to ensure coordination between ministries and regional and local authoritiesin order to
reconcile related policies (economics, agriculture, environment, energy, etc.) with the
obligations under article 11 of the Covenant.

Effective monitoring of the situation with respect to housing isanother obligation of immediate
effect. For aState Party to satisfy itsobligationsunder article 11 (1) it must demonstrate, inter
alia, that it hastaken whatever steps are necessary, either alone or on the basis of international
cooperation, to ascertain the full extent of homelessness and inadequate housing within its
jurisdiction. In thisregard, the revised general guidelines regarding the form and contents of
reports adopted by the Committee (E/C.12/1991/1) emphasize the need to “provide detailed
information about those groups within ... society that are vulnerable and disadvantaged with
regard to housing”. They include, in particular, homeless persons and families, those
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15.
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18.

inadequately housed and without ready access to basic amenities, those living in “illegal”
settlements, those subject to forced evictions and low-income groups.

Measures designed to satisfy a State Party’s obligations in respect of the right to adequate
housing may reflect whatever mix of public and private sector measures considered appropriate.
While in some States public financing of housing might most usefully be spent on direct
construction of new housing, in most cases, experience has shown theinability of Governments
to fully satisfy housing deficits with publicly built housing. The promotion by States Parties
of “enabling strategies’, combined with afull commitment to obligations under the right to
adequate housing, should thus be encouraged. In essence, the obligation is to demonstrate
that, in aggregate, the measures being taken are sufficient to realize theright for every individual
in the shortest possible time in accordance with the maximum of available resources.

Many of the measures that will be required will involve resource allocations and policy
initiatives of a general kind. Nevertheless, the role of formal legidlative and administrative
measures should not be underestimated in this context. The Global Strategy for Shelter (paras.
66-67) has drawn attention to the types of measures that might be taken in thisregard and to
their importance.

In some States, the right to adequate housing is constitutionally entrenched. In such casesthe
Committeeis particularly interested in learning of thelegal and practical significance of such
an approach. Details of specific cases and of other ways in which entrenchment has proved
helpful should thus be provided.

The Committee views many component elements of the right to adequate housing as being at
least consistent with the provision of domestic legal remedies. Depending on thelegal system,
such areas might include, but are not limited to: (a) legal appealsaimed at preventing planned
evictionsor demolitionsthrough theissuance of court-ordered injunctions; (b) legal procedures
seeking compensation following an illegal eviction; (c) complaints against illegal actions
carried out or supported by landlords (whether public or private) in relation to rent levels,
dwelling maintenance, and racial or other forms of discrimination; (d) allegations of any form
of discrimination in the allocation and availability of access to housing; and (e) complaints
against landlords concerning unhealthy or inadequate housing conditions. In somelegal systems
it would also be appropriate to explore the possibility of facilitating class action suits in
situationsinvolving significantly increased levels of homelessness.

In this regard, the Committee considers that instances of forced eviction are prima facie
incompatible with the requirements of the Covenant and can only be justified in the most
exceptional circumstances, and in accordance with the relevant principles of international
law.

19. Finally, article 11 (1) concludes with the obligation of States Partiesto recognize “the essential
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importance of international cooperation based on free consent”. Traditionally, lessthan 5 per
cent of all international assistance has been directed towards housing or human settlements,
and often the manner by which such funding is provided does little to address the housing
needs of disadvantaged groups. States Parties, both recipients and providers, should ensure
that a substantial proportion of financing is devoted to creating conditions leading to a higher
number of persons being adequately housed. International financial institutions promoting



measures of structural adjustment should ensure that such measures do not compromise the
enjoyment of the right to adequate housing. States Parties should, when contemplating
international financial cooperation, seek to indicate areas relevant to the right to adequate
housing where external financing would have the most effect. Such requests should take full
account of the needs and views of the affected groups.

Notes

* Contained in document E/1992/23.

1/ Official Records of the General Assembly, Forty-third Session, Supplement No. 8, addendum
(A/43/8/Add.1).

2/ Commission on Human Rights resolutions 1986/36 and 1987/22; reports by Mr. Danilo Turk,
Specia Rapporteur of the Sub-Commission (E/CN.4/Sub.2/1990/19, paras. 108-120; E/CN.4/
Sub.2/1991/17, paras. 137-139); see also Sub-Commission resolution 1991/26.

3/ See, for example, article 25 (1) of the Universal Declaration on Human Rights, article 5 (e) (iii)
of the International Convention on the Elimination of All Forms of Racial Discrimination, article
14 (2) of the Convention on the Elimination of All Forms of Discrimination against WWomen,
article 27 (3) of the Convention on the Rights of the Child, article 10 of the Declaration on Social
Progress and Development, section I11 (8) of the Vancouver Declaration on Human Settlements,
1976 (Report of Habitat: United Nations Conference on Human Settlements (United Nations
publication, SalesNo. E.76.1V.7 and corrigendum), chap. I), article 8 (1) of the Declaration on the
Right to Development and the ILO Recommendation Concerning Workers' Housing, 1961 (No.
115).

4/ See footnote 1/.

5/ Geneva, World Health Organization, 1990.
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E. No. 5- Persons with Disabilities (1994)

The central importance of the International Covenant on Economic, Social and Cultural Rights
in relation to the human rights of persons with disabilities has frequently been underlined by
the international community 1/ . Thus a 1992 review by the Secretary-General of the
implementation of the World Programme of Action concerning Disabled Persons and the
United Nations Decade of Disabled Persons concluded that “disability is closely linked to
economic and social factors’ and that “conditions of living in large parts of the world are so
desperate that the provision of basic needsfor all - food, water, shelter, health protection and
education - must form the cornerstone of national programmes’ 2/ . Even in countries which
have arelatively high standard of living, persons with disabilities are very often denied the
opportunity to enjoy the full range of economic, social and cultural rights recognized in the
Covenant.

The Committee on Economic, Social and Cultural Rights, and the working group which
preceded it, have been explicitly called upon by both the General Assembly 3/ and the
Commission on Human Rights 4/ to monitor the compliance of States Partiesto the Covenant
with their obligation to ensure the full enjoyment of the relevant rights by persons with
disabilities. The Committee's experience to date, however, indicates that States Parties have
devoted very little attention to thisissuein their reports. This appearsto be consistent with the
Secretary-Genera’s conclusion that “ most Governments till lack decisive concerted measures
that would effectively improve the situation” of persons with disabilities 5/ . It is therefore
appropriate to review, and emphasize, some of the ways in which issues concerning persons
with disabilities arise in connection with the obligations contained in the Covenant.

Thereisstill nointernationally accepted definition of theterm “disability” . For present purposes,
however, it issufficient to rely on the approach adopted in the Standard Rules of 1993, which
state: “The term ‘disability’ summarizes a great number of different functional limitations
occurring in any population ... People may be disabled by physical, intellectual or sensory
impairment, medical conditions or mental illness. Such impairments, conditions or illnesses
may be permanent or transitory in nature” 6/ .

In accordance with the approach adopted in the Standard Rules, this General Comment uses
the term “ persons with disabilities” rather than the older term “ disabled persons’. It has been
suggested that thelatter term might be misinterpreted to imply that the ability of theindividual
to function as a person has been disabled.

The Covenant does not refer explicitly to personswith disabilities. Neverthel ess, the Universal
Declaration of Human Rights recognizes that al human beings are born free and equal in
dignity and rights and, since the Covenant’s provisions apply fully to all members of society,
persons with disabilities are clearly entitled to the full range of rights recognized in the
Covenant. In addition, in so far as special treatment is necessary, States Parties are required to
take appropriate measures, to the maximum extent of their available resources, to enable such
personsto seek to overcome any disadvantages, intermsof the enjoyment of therights specified
in the Covenant, flowing from their disability. Moreover, the requirement contained in article
2 (2) of the Covenant that the rights “enunciated ... will be exercised without discrimination
of any kind” based on certain specified grounds “or other status’ clearly applies to
discrimination on the grounds of disability.
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6. The absence of an explicit, disability-related provision in the Covenant can be attributed to
thelack of awareness of theimportance of addressing thisissue explicitly, rather than only by
implication, at the time of the drafting of the Covenant over a quarter of a century ago. More
recent international human rightsinstruments have, however, addressed theissue specifically.
They include the Convention on the Rights of the Child (art. 23); the African Charter on
Human and Peoples’ Rights (art. 18 (4)); and the Additional Protocol to the American
Convention on Human Rightsin the Area of Economic, Social and Cultural Rights (art. 18).
Thusitisnow very widely accepted that the human rights of personswith disabilities must be
protected and promoted through general, as well as specially designed, laws, policies and
programmes.

7. In accordance with this approach, the international community has affirmed its commitment
to ensuring the full range of human rights for persons with disabilities in the following
instruments: (a) the World Programme of Action concerning Disabled Persons, which provides
a policy framework aimed at promoting “effective measures for prevention of disability,
rehabilitation and the realization of thegoalsof ‘full participation’ of [personswith disabilities]
insocial lifeand development, and of ‘equality’” 7/ ; (b) the Guidelinesfor the Establishment
and Development of National Coordinating Committees on Disability or Similar Bodies,
adopted in 1990; 8/ (c) the Principlesfor the Protection of Personswith Mental I1Inessand for
the Improvement of Mental Health Care, adopted in 1991; 9/ (d) the Standard Rules on the
Equalization of Opportunities for Persons with Disabilities (hereinafter referred to as the
“Standard Rules’), adopted in 1993, the purpose of which is to ensure that all persons with
disabilities“may exercise the same rights and obligations as others’. 10/ The Standard Rules
are of magjor importance and constitute a particularly valuable reference guide in identifying
more precisely the relevant obligations of States Parties under the Covenant.

|. GENERAL OBLIGATIONS OF STATESPARTIES

8. TheUnited Nations has estimated that there are more than 500 million personswith disabilities
in the world today. Of that number, 80 per cent live in rural areas in developing countries.
Seventy per cent of thetotal are estimated to have either limited or no accessto the servicesthey
need. The chalenge of improving the situation of persons with disabilities is thus of direct
relevance to every State Party to the Covenant. While the means chosen to promote the full
realization of the economic, social and cultura rights of this group will inevitably differ
significantly from one country to another, there is no country in which a magjor policy and
programme effort is not required. 11/

9. The obligation of States Parties to the Covenant to promote progressive realization of the
relevant rights to the maximum of their available resources clearly requires Governments to
do much more than merely abstain from taking measures which might have a negative impact
on personswith disabilities. The obligation in the case of such avulnerable and disadvantaged
group is to take positive action to reduce structural disadvantages and to give appropriate
preferential treatment to people with disabilities in order to achieve the objectives of full
participation and equality within society for al personswith disabilities. Thisalmost invariably
means that additional resources will need to be made available for this purpose and that a
wide range of specially tailored measures will be required.
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11.

According to areport by the Secretary-General, developments over the past decade in both
developed and devel oping countries have been especially unfavourable from the perspective
of persons with disabilities: “... current economic and social deterioration, marked by low-
growth rates, high unemployment, reduced public expenditure, current structural adjustment
programmes and privatization, have negatively affected programmes and services ... If the
present negative trends continue, there is the risk that [persons with disabilities] may
increasingly be relegated to the margins of society, dependent on ad hoc support.” 12/ Asthe
Committee has previously observed (General Comment No. 3 (Fifth session, 1990), para.
12), the duty of States Parties to protect the vulnerable members of their societies assumes
greater rather than lessimportance in times of severe resource constraints.

Given theincreasing commitment of Governments around the world to market-based policies,
it is appropriate in that context to emphasize certain aspects of States Parties’ obligations.
One is the need to ensure that not only the public sphere, but also the private sphere, are,
within appropriate limits, subject to regulation to ensure the equitable treatment of persons
with disabilities. In a context in which arrangements for the provision of public services are
increasingly being privatized and in which thefree market isbeing relied on to an ever greater
extent, itisessential that private employers, private suppliers of goodsand services, and other
non-public entities be subject to both non-discrimination and equality norms in relation to
persons with disabilities. In circumstances where such protection does not extend beyond the
public domain, the ability of persons with disabilities to participate in the mainstream of
community activities and to realize their full potential as active members of society will be
severely and often arbitrarily constrained. Thisis not to imply that |legislative measures will
always be the most effective means of seeking to eliminate discrimination within the private
sphere. Thus, for example, the Standard Rules place particular emphasis on the need for States
to “take action to raise awareness in society about persons with disabilities, their rights, their
needs, their potential and their contribution”. 13/

12. Inthe absence of government intervention therewill always be instancesin which the operation

13.
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of the free market will produce unsatisfactory results for persons with disabilities, either
individually or asagroup, and in such circumstancesit isincumbent on Governments to step
in and take appropriate measures to temper, complement, compensate for, or override the
results produced by market forces. Similarly, whileit is appropriate for Governmentsto rely
on private, voluntary groups to assist persons with disabilities in various ways, such
arrangements can never absolve Governments from their duty to ensure full compliance with
their obligations under the Covenant. Asthe World Programme of Action concerning Disabled
Persons states, “the ultimate responsibility for remedying the conditionsthat lead to impai rment
and for dealing with the consequences of disability restswith Governments’. World Programme
of Action concerning Disabled Persons (see note 3 above), para. 3. 14/

[I.MEANSOF IMPLEMENTATION

The methods to be used by States Parties in seeking to implement their obligations under the
Covenant towards personswith disabilitiesare essentially the same asthose availableinrelation
to other obligations (see General Comment No. 1 (Third session, 1989)). They include the
need to ascertain, through regular monitoring, the nature and scope of the problems existing
within the State; the need to adopt appropriately tailored policies and programmes to respond
to the requirementsthusidentified; the need to |egislate where necessary and to eliminate any
existing discriminatory legidlation; and the need to make appropriate budgetary provisionsor,
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where necessary, seek international cooperation and assistance. Inthelatter respect, international
cooperationin accordancewith articles 22 and 23 of the Covenantislikely tobea particularly
important element in enabling some devel oping countriesto fulfil their obligations under the
Covenant.

In addition, it has been consistently acknowledged by theinternational community that policy-
making and programme implementation in this area should be undertaken on the basis of
close consultation with, and involvement of, representative groups of the persons concerned.
For thisreason, the Standard Rules recommend that everything possible be done to facilitate
the establishment of national coordinating committees, or similar bodies, to serve asanational
focal point on disability matters. In doing so, Governments should take account of the 1990
Guidelinesfor the Establishment and Development of National Coordinating Committeeson
Disability or Similar Bodies. 15/

THE OBLIGATION TO ELIMINATE DISCRIMINATION ON THE GROUNDS OF
DISABILITY

Both de jure and de facto discrimination against persons with disabilities have along history
and take various forms. They range from invidious discrimination, such as the denial of
educational opportunities, to more “subtle” forms of discrimination such as segregation and
isolation achieved through the imposition of physical and socia barriers. For the purposes of
the Covenant, “disability-based discrimination” may be defined asincluding any distinction,
exclusion, restriction or preference, or denial of reasonable accommodation based on disability
which has the effect of nullifying or impairing the recognition, enjoyment or exercise of
economic, socia or cultural rights. Through neglect, ignorance, prejudice and fal se assumptions,
as well as through exclusion, distinction or separation, persons with disabilities have very
often  been prevented from exercising their economic, social or cultural rights on an equal
basis with persons without disabilities. The effects of disability-based discrimination have
been particularly severe in the fields of education, employment, housing, transport, cultural
life, and access to public places and services.

Despite some progress in terms of legislation over the past decade, 16/ the legal situation of
personswith disabilitiesremainsprecarious. In order to remedy past and present discrimination,
and to deter future discrimination, comprehensive anti-discrimination legislation in relation
to disability would seem to be indispensable in virtually all States Parties. Such legislation
should not only provide persons with disabilitieswith judicial remediesasfar as possible and
appropriate, but also provide for social-policy programmes which enable persons with
disabilitiesto live an integrated, self-determined and independent life.

Anti-discrimination measures should be based on the principle of equal rights for persons
with disabilities and the non-disabled, which, in the words of the World Programme of Action
concerning Disabled Persons, “implies that the needs of each and every individual are of
equal importance, that these needs must be made the basis for the planning of societies, and
that all resources must be employed in such away as to ensure, for every individual, equal
opportunity for participation. Disability policies should ensure the access of [persons with
disabilities] to all community services’. 17/
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18.

Because appropriate measures need to be taken to undo existing discrimination and to establish
equitable opportunities for persons with disabilities, such actions should not be considered
discriminatory in the sense of article 2 (2) of the International Covenant on Economic, Social
and Cultural Rights as long as they are based on the principle of equality and are employed
only to the extent necessary to achieve that objective.

V. SPECIFIC PROVISIONS OF THE COVENANT

A.Article 3 - Equal rightsfor men and women

19.

Persons with disabilities are sometimes treated as genderless human beings. As aresult, the
double discrimination suffered by women with disabilities is often neglected. 18/ Despite
frequent calls by theinternational community for particular emphasis to be placed upon their
situation, very few efforts have been undertaken during the Decade. The neglect of women
with disabilities is mentioned several times in the report of the Secretary-General on the
implementation of the World Programme of Action. 19/ The Committee therefore urges States
Parties to address the situation of women with disabilities, with high priority being givenin
future to the implementation of economic, social and cultural rights-related programmes.

B. Articles 6-8 - Rightsrelating to work

20.

21.

22.
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Thefield of employment is one in which disability-based discrimination has been prominent
and persistent. In most countries the unemployment rate among persons with disabilities is
two to three times higher than the unemployment rate for persons without disabilities. Where
persons with disabilities are employed, they are mostly engaged in low-paid jobs with little
social and legal security and are often segregated from the mainstream of the labour market.
The integration of persons with disabilities into the regular |abour market should be actively
supported by States.

The “right of everyone to the opportunity to gain hisliving by work which he freely chooses
or accepts’ (art. 6 (1)) isnot realized wherethe only real opportunity open to disabled workers
Is to work in so-called “sheltered” facilities under substandard conditions. Arrangements
whereby persons with a certain category of disability are effectively confined to certain
occupations or to the production of certain goods may violatethisright. Similarly, in the light
of principle 13 (3) of the Principles for the Protection of Persons with Mental I1Iness and for
the Improvement of Mental Health Care, 20/ “therapeutical treatment” in institutions which
amountsto forced labour isalso incompatible with the Covenant. Inthisregard, the prohibition
on forced labour contained in the International Covenant on Civil and Political Rightsisalso
of potential relevance.

According to the Standard Rules, persons with disabilities, whether in rural or urban areas,
must have equal opportunities for productive and gainful employment in the labour market
21/ . For this to happen it is particularly important that artificial barriers to integration in
general, and to employment in particul ar, be removed. Asthe International Labour Organisation
hasnoted, it isvery often the physical barriersthat society haserected in areas such astransport,
housing and the workplace which are then cited as the reason why persons with disabilities
cannot be employed 22/ . For example, aslong as workplaces are designed and built in ways
that make them inaccessibleto wheelchairs, employerswill beableto “justify” their failureto
employ wheelchair users. Governments should also develop policies which promote and
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regulate flexible and alternative work arrangements that reasonably accommodate the needs
of disabled workers.

Similarly, the failure of Governments to ensure that modes of transportation are accessible to
personswith disabilities greatly reducesthe chances of such personsfinding suitable, integrated
jobs, taking advantage of educational and vocational training, or commuting to facilities of all
types. Indeed, the provision of access to appropriate and, where necessary, specialy tailored
forms of transportation iscrucial to the realization by persons with disabilities of virtually all
the rights recognized in the Covenant.

The “technical and vocationa guidance and training programmes’ required under article 6
(2) of the Covenant should reflect the needs of al persons with disabilities, take place in
integrated settings, and be planned and implemented with the full involvement of
representatives of persons with disabilities.

The right to “the enjoyment of just and favourable conditions of work” (art. 7) appliesto all
disabled workers, whether they work in sheltered facilities or in the open labour market.
Disabled workers may not be discriminated against with respect to wages or other conditions
if their work is equal to that of non-disabled workers. States Parties have a responsibility to
ensure that disability isnot used as an excuse for creating low standards of 1abour protection
or for paying below minimum wages.

Trade union-related rights (art. 8) apply equally to workers with disabilities and regardl ess of
whether they work in special work facilities or in the open labour market. In addition, article
8, read in conjunction with other rights such as the right to freedom of association, servesto
emphasize the importance of the right of persons with disabilities to form their own
organizations. If these organizations are to be effective in “the promotion and protection of
[the] economic and socia interests’ (art. 8 (1) (a)) of such persons, they should be consulted
regularly by government bodies and othersin relation to all matters affecting them; it may
also be necessary that they be supported financially and otherwise so asto ensuretheir viability.

Thelnternational Labour Organization has devel oped val uable and comprehensiveinstruments
with respect to the work-related rights of persons with disabilities, including in particular
Convention No. 159 (1983) concerning vocational rehabilitation and employment of persons
with disabilities. 23/ The Committee encourages States Parties to the Covenant to consider
ratifying that Convention.

C.Article9- Social security

28.

Social security and income-maintenance schemes are of particular importance for persons
with disabilities. Asstated in the Standard Rules, “ States should ensure the provision of adequate
income support to personswith disabilitieswho, owing to disability or disability-r d employment
opportunities’. 24/ Such support should reflect the special needs for assistance and other
expenses often associated with disability. In addition, asfar as possible, the support provided
should also cover individuals (who are overwhelmingly female) who undertake the care of a
person with disabilities. Such persons, including members of the families of persons with
disabilities, are often in urgent need of financia support because of their assistance role. 25/
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29.

Institutionalization of persons with disabilities, unless rendered necessary for other reasons,
cannot be regarded as an adequate substitute for the social security and income-support rights
of such persons.

D. Article 10 - Protection of the family and of mothersand children

30.

31.

32.

In the case of persons with disabilities, the Covenant’s requirement that “protection and
assistance’ berendered to the family meansthat everything possible should be doneto enable
such persons, when they so wish, to live with their families. Article 10 also implies, subject to
the general principles of international human rights law, the right of persons with disabilities
to marry and have their own family. These rights are frequently ignored or denied, especially
inthe case of personswith mental disabilities. 26/ In thisand other contexts, theterm “family”
should be interpreted broadly and in accordance with appropriate local usage. States Parties
should ensure that laws and socia policies and practices do not impede the realization of
theserights. Persons with disabilities should have access to necessary counselling servicesin
order to fulfil their rights and duties within the family. 27/

Women with disabilities also have the right to protection and support in relation to motherhood
and pregnancy. As the Standard Rules state, “persons with disabilities must not be denied the
opportunity to experiencetheir sexuality, have sexua relationshipsand experience parenthood” .
28/ The needs and desiresin question should be recognized and addressed in both the recreational
and the procreational contexts. Theserights are commonly denied to both men and women with
disabilities worldwide. 29/ Both the sterilization of, and the performance of an abortion on, a
woman with disabilities without her prior informed consent are serious violations of article 10

Q).

Childrenwith disabilities are especially vulnerable to exploitation, abuse and neglect and are,
in accordance with article 10 (3) of the Covenant (reinforced by the corresponding provisions
of the Convention on the Rights of the Child), entitled to special protection. related factors,
have temporarily lost or received a reduction in their income or have been denied.

E. Article 11 - Theright to an adequate standard of living

33.
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In addition to the need to ensure that persons with disabilities have access to adequate food,
accessible housing and other basic material needs, it isalso hecessary to ensure that “ support
services, including assistive devices’ are available “for persons with disabilities, to assist
themtoincreasetheir level of independenceintheir daily living and to exercise their rights’.
30/ Theright to adequate clothing al so assumes aspecia significancein the context of persons
with disabilitieswho have particul ar clothing needs, so asto enablethem to function fully and
effectively in society. Wherever possible, appropriate personal assistance should also be
provided in this connection. Such assistance should be undertaken in a manner and spirit
which fully respect the human rights of the person(s) concerned. Similarly, as already noted
by the Committee in paragraph 8 of General Comment No. 4 (Sixth session, 1991), the right
to adequate housing includes the right to accessible housing for persons with disabilities.



F. Article 12 - Theright to physical and mental health

34. According to the Standard Rules, “States should ensure that persons with disabilities,

particularly infants and children, are provided with the same level of medical care within the
same system as other members of society”. 31/ The right to physical and mental health also
implies the right to have access to, and to benefit from, those medical and social services -
including orthopaedic devices - which enabl e personswith disabilitiesto become independent,
prevent further disabilities and support their social integration. 32/ Similarly, such persons
should be provided with rehabilitation services which would enable them “ to reach and sustain
their optimum level of independence and functioning”. 33/ All such services should be provided
in such away that the persons concerned are able to maintain full respect for their rights and
dignity.

G. Articles13 and 14 - Theright to education

35.

School programmesin many countries today recognize that persons with disabilities can best
be educated within the general education system. 34/ Thus the Standard Rules provide that
“ States should recognize the principle of equal primary, secondary and tertiary educational
opportunities for children, youth and adults with disabilities, in integrated settings’. 35/ In
order to implement such an approach, States should ensure that teachers are trained to educate
children with disabilitieswithin regular schools and that the necessary equipment and support
are availableto bring persons with disabilities up to the same level of education astheir non-
disabled peers. In the case of deaf children, for example, sign language should be recognized
asaseparate language to which the children should have access and whose importance should
be acknowledged in their overall social environment.

H. Article 15 - The right to take part in cultural life and enjoy the benefits of scientific
progress

36.

The Standard Rules provide that “ States should ensure that persons with disabilities have the
opportunity to utilize their creative, artistic and intellectual potential, not only for their own
benefit, but also for the enrichment of their community, be they in urban or rural areas. ...
States should promote the accessibility to and availability of placesfor cultural performances
and services ... “. 36/ The same applies to places for recreation, sports and tourism.

37. The right to full participation in cultural and recreational life for persons with disabilities

38.

further requires that communication barriers be eliminated to the greatest extent possible.
Useful measures in this regard might include “the use of talking books, papers written in
simple language and with clear format and colours for persons with mental disability, [and]
adapted television and theatre for deaf persons’. 37/

In order to facilitate the equal participation in cultural life of persons with disabilities,
Governments should inform and educate the general public about disability. In particular,
measures must be taken to dispel prejudices or superstitious beliefs against persons with
disabilities, for examplethose that view epilepsy asaform of spirit possession or achild with
disabilities as a form of punishment visited upon the family. Similarly, the genera public
should be educated to accept that persons with disabilities have as much right as any other
person to make use of restaurants, hotels, recreation centres and cultural venues.

195



196

3/

4/
5/
6/
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8/
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F. No. 6- The Economic, Social and Cultural Rights of Older Persons
(1995)

1. Introduction

Theworld population isageing at asteady, quite spectacular rate. Thetotal number of persons
aged 60 and above rose from 200 million in 1950 to 400 million in 1982 and is projected to
reach 600 million in the year 2001 and 1.2 billion by the year 2025, at which time over 70 per
cent of them will be living in what are today’s developing countries. The number of people
aged 80 and above has grown and continues to grow even more dramatically, going from 13
millionin 1950 to over 50 million today and projected to increaseto 137 millionin 2025. This
is the fastest growing population group in the world, projected to increase by afactor of 10
between 1950 and 2025, compared with afactor of six for the group aged 60 and above and a
factor of little more than three for the total population. 1/

These figures are illustrations of a quiet revolution, but one which has far-reaching and
unpredi ctable consequences and which is now affecting the social and economic structures of
societies both at the world level and at the country level, and will affect them even more in
future.

Most of the States Parties to the Covenant, and the industrialized countries in particular, are
faced with the task of adapting their socia and economic policies to the ageing of their
populations, especially asregards social security. In the developing countries, the absence or
deficienciesof social security coverage are being aggravated by the emigration of the younger
members of the population and the consequent weakening of thetraditional role of the family,
the main support of older people.

2. Internationally endor sed policiesin relation to older persons

In 1982 the World Assembly on Ageing adopted the Vienna International Plan of Action on
Ageing. Thisimportant document was endorsed by the General Assembly and isavery useful
guide, for it details the measures that should be taken by Member States to safeguard the
rightsof older personswithin the context of therights proclaimed by the I nternational Covenants
on Human Rights. It contains 62 recommendations, many of which are of direct relevance to
the Covenant. 2/

In 1991 the General Assembly adopted the United Nations Principlesfor Older Personswhich,
because of their programmatic nature, is also animportant document in the present context. 3/
Itisdivided into five sectionswhich correlate closely to the rights recognized in the Covenant.
“Independence” includes access to adequate food, water, shelter, clothing and health care. To
these basic rights are added the opportunity to remunerated work and access to education and
training. By “participation” is meant that older persons should participate actively in the
formulation and implementation of policies that affect their well-being and share their
knowledge and skills with younger generations, and should be able to form movements and
associations. The section headed “care” proclaims that older persons should benefit from
family care, health care and be able to enjoy human rights and fundamental freedoms when
residing in ashelter, care or treatment facility. With regard to “ self-fulfilment”, the Principles
that older persons should pursue opportunities for the full development of their potential



through accessto the educational, cultural, spiritual and recreational resourcesof their societies.
Lastly, the section entitled “ dignity” statesthat older persons should be ableto livein dignity
and security and be free of exploitation and physical or mental abuse, should be treated fairly,
regardless of age, gender, racial or ethnic background, disability, financial situation or any
other status, and be valued independently of their economic contribution.

6. 1n1992, the General Assembly adopted eight global targets on ageing for the year 2001 and a
brief guidefor setting national targets. In anumber of important respects, these global targets
serveto reinforce the obligations of States Partiesto the Covenant. 4/

7. Alsoin 1992, and in commemoration of the tenth anniversary of the adoption of the Vienna
International Plan of Action by the Conference on Ageing, the General Assembly adopted the
Proclamation on Ageing in which it urged support of national initiatives on ageing so that
older women are given adequate support for their largely unrecogni zed contributionsto society
and older men are encouraged to devel op social, cultural and emotional capacitieswhich they
may have been prevented from devel oping during breadwinning years; families are supported
in providing care and al family members encouraged to cooperate in caregiving; and that
international cooperation is expanded in the context of the strategies for reaching the global
targets on ageing for the year 2001. It also proclaimed the year 1999 asthe International Year
of Older Personsin recognition of humanity’s demographic “coming of age”. 5/

8. The United Nations specialized agencies, especially the International Labour Organization,
have also given attention to the problem of ageing in their respective fields of competence.

3. Therightsof older personsin relation to the International Covenant on Economic,
Social and Cultural Rights

9. The terminology used to describe older persons varies considerably, even in international
documents. Itincludes: “older persons’, “theaged”, “theelderly”, “thethird age”, “theageing”,
and, to denote persons more than 80 years of age, “the fourth age”’. The Committee opted for
“older persons’ (in French, personnes agées; in Spanish, personas mayores), theterm employed
in General Assembly resolutions 47/5 and 48/98. According to the practice in the United
Nations statistical services, thesetermscover personsaged 60 and above (Eurostat, the statistical
service of the European Union, considers “older persons’ to mean persons aged 65 or above,
since 65 isthe most common age of retirement and the trend is towards | ater retirement still).

10. The International Covenant on Economic, Social and Cultural Rights does not contain any
explicit reference to the rights of older persons, although article 9 dealing with “the right of
everyoneto social security, including social insurance”, implicitly recognizestheright to ol d-
age benefits. Nevertheless, in view of thefact that the Covenant’s provisions apply fully to all
members of society, it is clear that older persons are entitled to enjoy the full range of rights
recognized in the Covenant. This approach is also fully reflected in the Vienna International
Plan of Action onAgeing. Moreover, in so far asrespect for therightsof older personsrequires
special measures to be taken, States Parties are required by the Covenant to do so to the
maximum of their available resources.

11. Another important issue is whether discrimination on the basis of age is prohibited by the
Covenant. Neither the Covenant nor the Universal Declaration of Human Rightsrefersexplicitly
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12.

13.

14.

15.
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to age as one of the prohibited grounds. Rather than being seen as an intentional exclusion,
thisomissionisprobably best explained by thefact that, when these instrumentswere adopted,
the problem of demographic ageing was not as evident or as pressing asit is now.

Thisis not determinative of the matter, however, since the prohibition of discrimination on
the grounds of “other status’ could be interpreted as applying to age. The Committee notes
that while it may not yet be possible to conclude that discrimination on the grounds of ageis
comprehensively prohibited by the Covenant, the range of mattersin relation to which such
discrimination can be accepted is very limited. Moreover, it must be emphasised that the
unacceptableness of discrimination against older personsis underlined in many international
policy documents and is confirmed in the legislation of the vast majority of States. In the few
areas in which discrimination continues to be tolerated, such as in relation to mandatory
retirement ages or accessto tertiary education, thereisaclear trend towardsthe elimination of
such barriers. The Committee is of the view that States Parties should seek to expedite this
trend to the greatest extent possible.

Accordingly, the Committee on Economic, Social and Cultural Rights is of the view that
States Parties to the Covenant are obligated to pay particular attention to promoting and
protecting the economic, social and cultural rights of older persons. The Committee’s own
roleinthisregard isrendered all the more important by the fact that, unlike the case of other
population groups such as women and children, no comprehensive international convention
yet exists in relation to the rights of older persons and no binding supervisory arrangements
attach to the various sets of United Nations principlesin this area.

By theend of itsthirteenth session, the Committee and, beforethat, its predecessor, the Sessiona
Working Group of Governmental Experts, had examined 144 initial reports, 70 second periodic
reportsand 20 initial and periodic global reportson articles 1 to 15. Thisexamination madeit
possible to identify many of the problems that may be encountered in implementing the
Covenant in aconsiderable number of States Partiesthat represent all the regions of theworld
and have different political, socio-economic and cultural systems. The reports examined to
date have not provided any information in a systematic way on the situation of older persons
with regard to compliance with the Covenant, apart from information, of varying compl eteness,
on the implementation of article 9 relating to the right to social security.

In 1993, the Committee devoted a day of general discussion to thisissue in order to plan its
future activity in this area. Moreover, it has, at recent sessions, begun to attach substantially
more importance to information on the rights of older persons and its questioning has elicited
some very valuable information in some instances. Nevertheless, the Committee notes that
the great majority of States Parties reports continue to make little reference to thisimportant
issue. It therefore wishes to indicate that, in future, it will insist that the situation of older
persons in relation to each of the rights recognized in the Covenant should be adequately
addressed in all reports. The remainder of this General Comment identifiesthe specificissues
which arerelevant in thisregard.



16.

17.

18.

19.

4. General obligations of States Parties

Older persons as a group are as heterogeneous and varied as the rest of the population and
their situation depends on a country’s economic and social situation, on demographic,
environmental cultural and employment factors and, at the individual level, on the family
situation, the level of education, the urban or rural environment and the occupation of workers
and retirees.

Sideby sidewith older personswho arein good health and whosefinancia situation isacceptable,
there are many who do not have adequate means of support, even in devel oped countries, and
who feature prominently among the most vulnerable, marginal and unprotected groups. Intimes
of recession and of restructuring of the economy, older persons are particularly at risk. As the
Committee has previoudly stressed (General Comment No. 3 (1990), para. 12), evenin times of
severe resource congtraints, States Parties have the duty to protect the vulnerable members of

society.

The methods that States Parties use to fulfil the obligations they have assumed under the
Covenant in respect of older personswill be basically the same as those for the fulfilment of
other obligations (see General Comment No. 1 (1989)). They include the need to determine
the nature and scope of problemswithin a State through regular monitoring, the need to adopt
properly designed policies and programmesto meet requirements, the need to enact legislation
when necessary and to eliminate any discriminatory legislation and the need to ensure the
relevant budget support or, as appropriate, to request international cooperation. In the latter
connection, international cooperation in accordance with articles 22 and 23 of the Covenant
may be a particularly important way of enabling some developing countries to fulfil their
obligations under the Covenant.

In thiscontext, attention may be drawnto Global target No. 1, adopted by the General Assembly
in 1992, which callsfor the establishment of national support infrastructuresto promote policies
and programmes on ageing in national and international devel opment plans and programmes.
Inthisregard, the Committee notesthat one of the United Nations Principlesfor Older Persons
which Governments were encouraged to incorporate into their national programmes is that
older persons should be able to form movements or associations of older persons.

5. Specific provisions of the Covenant

Article 3: Equal rights of men and women

20.

21.

In accordance with article 3 of the Covenant, by which States Parties undertake “to ensure the
egual right of men and women to the enjoyment of all economic, social and cultural rights’,
the Committee considers that States Parties should pay particular attention to older women
who, becausethey have spent all or part of thelir livescaring for their familieswithout engaging
inaremunerated activity entitling them to an ol d-age pension, and who are also not entitled to
awidow’s pension, are often in critical situations.

To deal with such situations and comply fully with article 9 of the Covenant and paragraph 2
(h) of the Proclamation on Ageing, States Parties should institute non-contributory old-age
benefits or other assistancefor all persons, regardless of their sex, who find themsel veswithout
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resources on attaining an age specified in national legidation. Giventheir greater life expectancy
and thefact that it ismore often they who have no contributory pensions, women would bethe
principal beneficiaries.

Articles6to 8: Rightsrelating to work

22. Article 6 of the Covenant requires States Parties to take appropriate steps to safeguard the
right of everyoneto the opportunity to gain aliving by work whichisfreely chosen or accepted.
In this regard, the Committee, bearing in mind that older workers who have not reached
retirement age often encounter problems in finding and keeping jobs, stresses the need for
measures to prevent discrimination on grounds of age in employment and occupation. 6/

23. Theright “to the enjoyment of just and favourabl e conditions of work” (Covenant, art. 7) isof
special importance for ensuring that older workers enjoy safe working conditions until their
retirement. In particular, it is desirable, to employ older workers in circumstances in which
the best use can be made of their experience and know-how. 7/

24. Intheyears preceding retirement, retirement preparation programmes should beimplemented,
with the participation of representative organizations of employers and workers and other
bodies concerned, to prepare older workersto cope with their new situation. Such programmes
should, in particular, provide older workerswith information about: their rightsand obligations
as pensioners; the opportunities and conditions for continuing an occupational activity or
undertaking voluntary work; means of combating detrimental effects of ageing; facilitiesfor
adult education and cultural activities, and the use of leisure time. 8/

25. Therights protected by article 8 of the Covenant, namely, trade union rights, including after
retirement age, must be applied to older workers.

Article 9: Right to social security

26. Article9 of the Covenant providesgenerally that States Parties* recognize theright of everyone
tosocia security”, without specifying thetypeor level of protection to be guaranteed. However,
the term “social security” implicitly covers all the risks involved in the loss of means of
subsistence for reasons beyond a person’s control.

27. In accordance with article 9 of the Covenant and the provisions concerning implementation
of the ILO socia security conventions - Convention No. 102 concerning Social Security
(Minimum Standards) (1952) and Convention No. 128 concerning Invalidity, Old-Age and
Survivors Benefits (1967) - States Parties must take appropriate measuresto establish general
regimes of compulsory old-age insurance, starting at a particular age, to be prescribed by
national law.

28. In keeping with the recommendations contained in the two | L O Conventions mentioned above
and Recommendation No. 162, the Committee invites States Parties to establish retirement
age so that it is flexible, depending on the occupations performed and the working ability of
elderly persons, with due regard to demographic, economic and social factors.
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29.

30.

In order to give effect to the provisions of article 9 of the Covenant, States Parties must
guarantee the provision of survivors and orphans benefits on the death of the breadwinner
who was covered by social security or receiving a pension.

Furthermore, as already observed in paragraphs 20 and 21, in order fully to implement the
provisions of article 9 of the Covenant, States Parties should, within the limits of available
resources, provide non-contributory old-age benefits and other assistancefor all older persons,
who, when reaching the age prescribed in national legidation, have not completed aqualifying
period of contribution and are not entitled to an old-age pension or other social security benefit
or assistance and have no other source of income.

Article 10: Protection of the family

31

On the basis of article 10, paragraph 1, of the Covenant and recommendations 25 and 29 of
theViennalnternational Plan of Action on Ageing, States Parties should make all the necessary
efforts to support, protect and strengthen the family and help it, in accordance with each
society’s system of cultural values, to respond to the needs of its dependent ageing members.
Recommendation 29 encourages Governments and non-governmental organi zationsto establish
social services to support the whole family when there are elderly people at home and to
implement measures especially for low-income families who wish to keep elderly people at
home. This assistance should also be provided for persons living alone or elderly couples
wishing to remain at home.

Article 11: Right to an adequate standard of living

32.

33.

Of the United Nations Principlesfor Older Persons, principle 1, which stands at the beginning
of the section relating to the independence of older persons, provides that: “Older persons
should have access to adequate food, water, shelter, clothing and health care through the
provision of income, family and community support and self-help”. The Committee attaches
great importance to this principle, which demands for older persons the rights contained in
article 11 of the Covenant.

Recommendations 19 to 24 of the Vienna International Plan of Action on Ageing emphasize
that housing for the elderly must be viewed as more than mere shelter and that, in addition to
the physical, it has psychological and social significance which should be taken into account.
Accordingly, national policies should help elderly persons to continue to live in their own
homes as long as possible, through the restoration, development and improvement of homes
and their adaptation to the ability of those persons to gain access to and use them
(recommendation 19). Recommendation 20 stresses the need for urban rebuilding and
development planning and law to pay special attention to the problems of the ageing, assisting
in securing their social integration, while recommendation 22 draws attention to the need to
take account of the functional capacity of the elderly in order to provide them with a better
living environment and facilitate mobility and communication through the provision of adequate
means of transport.
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Article 12: Right to physical and mental health

34.

35.

With aview to therealization of theright of elderly personsto the enjoyment of a satisfactory
standard of physical and mental health, in accordance with article 12, paragraph 1, of the
Covenant, States Parties should take account of the content of recommendations 1 to 17 of the
Vienna International Plan of Action on Ageing, which focus entirely on providing guidelines
on health policy to preserve the health of the elderly and take a comprehensive view, ranging
from prevention and rehabilitation to the care of the terminaly ill.

Clearly, the growing number of chronic, degenerative diseases and the high hospitalization
coststhey involve cannot be dealt with only by curativetreatment. Inthisregard, States Parties
should bear in mind that maintaining health into old age requires investments during the
entirelife span, basically through the adoption of healthy lifestyles (food, exercise, elimination
of tobacco and alcohoal, etc.). Prevention, through regular checks suited to the needs of the
elderly, plays adecisive role, as does rehabilitation, by maintaining the functional capacities
of elderly persons, with a resulting decrease in the cost of investments in heath care and
social services.

Articles 13 to 15: Right to education and culture

36.

37.

38.

204

Article 13, paragraph 1, of the Covenant recognizesthe right of everyone to education. In the
case of the elderly, this right must be approached from two different and complementary
points of view: (&) the right of elderly persons to benefit from educational programmes; and
(b) making the know-how and experience of elderly personsavailableto younger generations.

With regard to the former, States Parties should take account of: (a) the recommendationsin
principle 16 of the United Nations Principlesfor Older Personsto the effect that older persons
should have access to suitable education programmes and training and should, therefore, on
the basis of their preparation, abilities and motivation, be given accessto the variouslevels of
education through the adoption of appropriate measures regarding literacy training, life-long
education, access to university, etc.; and (b) recommendation 47 of the Vienna International
Plan of Action on Ageing, which, in accordance with the concept of life-long education
promulgated by the United Nations Educational, Scientific and Cultural Organization
(UNESCO), recommends informal, community-based and recreation-oriented programmes
for the elderly in order to develop their sense of self-reliance and the community’s sense of
responsibility. Such programmes should enjoy the support of national Governments and
international organizations.

With regard to the use of the know-how and experience of older persons, asreferred to in the
part of the recommendations of the Vienna International Plan of Action on Ageing dealing
with education (paras. 74-76), attention is drawn to the important role that elderly and old
persons still play in most societies as the transmitters of information, knowledge, traditions
and spiritual valuesand to thefact that thisimportant tradition should not be lost. Consequently,
the Committee attaches particular importance to the message contained in recommendation
44 of the Plan: “ Educational programmesfeaturing the elderly astheteachersand transmitters
of knowledge, culture and spiritual values should be developed”.



39.

40.

41.

42.

In article 15, paragraphs 1 (a) and (b), of the Covenant, States Parties recognize the right of
everyone to take part in cultural life and to enjoy the benefits of scientific progress and its
applications. In this respect, the Committee urges States Parties to take account of the
recommendations contained in the United Nations Principlesfor Older Persons, and in particular
of principle 7: “Older persons should remain integrated in society, participate actively in the
formulation and implementation of policies that directly affect their well-being and share
their knowledge and skillswith younger generations”; and principle 16: “Older persons should
have access to the educational, cultural, spiritual and recreational resources of society”.

Similarly, recommendation 48 of the Viennalnternational Plan of Action onAgeing encourages
Governments and international organizations to support programmes aimed at providing the
elderly with easier physical access to cultural institutions (museums, theatres, concert halls,
cinemas, etc.).

Recommendation 50 stressesthe need for Governments, non-governmental organizationsand
the agelng themsel vesto make effortsto overcome negative stereotyped images of older persons
as suffering from physical and psychological disabilities, incapable of functioning
independently and having neither role nor status in society. These efforts, in which the media
and educational institutions should also take part, are essential for achieving a society that
championsthe full integration of the elderly.

With regard to the right to enjoy the benefits of scientific progress and its applications, States
Parties should take account of recommendations 60, 61 and 62 of the Vienna International
Plan of Action and make efforts to promote research on the biological, mental and social
aspects of ageing and ways of maintaining functional capacities and preventing and delaying
the start of chronicillnessesand disabilities. In thisconnection, it isrecommended that States,
intergovernmental organizations and non-governmental organizations should establish
institutions specializing in the teaching of gerontology, geriatrics and geriatric psychology in
countries where such institutions do not exist.
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G. No. 7- The Right to Adequate Housing (Art.11(1), Forced Evictions) (1997)

InitsGeneral Comment No. 4 (1991), the Committee observed that all persons should possess
a degree of security of tenure which guarantees legal protection against forced eviction,
harassment and other threats. It concluded that forced evictions are prima facie incompatible
with the requirements of the Covenant. Having considered a significant number of reports of
forced evictions in recent years, including instances in which it has determined that the
obligations of States Parties were being violated, the Committee is now in a position to seek
to providefurther clarification asto theimplications of such practicesin termsof the obligations
contained in the Covenant.

Theinternational community haslong recognized that theissue of forced evictionsisaserious
one. In 1976, the United Nations Conference on Human Settlements noted that special attention
should be paid to “undertaking major clearance operations should take place only when
conservation and rehabilitation are not feasible and relocation measures are made”’. 1/ In
1988, inthe Global Strategy for Shelter to the Year 2000, adopted by the General Assembly in
its resolution 43/181, the “fundamental obligation [of Governments] to protect and improve
houses and neighbourhoods, rather than damage or destroy them” was recognized. 2/ Agenda
21 stated that “ people should be protected by law against unfair eviction from their homes or
land”. 3/ Inthe Habitat Agenda Governments committed themsel vesto “ protecting all people
from, and providing legal protection and redress for, forced evictions that are contrary to the
law, taking human rightsinto consideration; [and] when evictions are unavoidable, ensuring,
asappropriate, that alternative suitable solutionsare provided” . 4/ The Commission on Human
Rights has also indicated that “forced evictions are a gross violation of human rights’. 5/
However, although these statements are important, they leave open one of the most critical
issues, namely that of determining the circumstances under which forced evictions are
permissibleand of spelling out the types of protection required to ensure respect for therelevant
provisions of the Covenant.

The use of the term “forced evictions’ is, in some respects, problematic. This expression
seeks to convey a sense of arbitrariness and of illegality. To many observers, however, the
reference to “forced evictions’ is a tautology, while others have criticized the expression
“illegal evictions’ on the ground that it assumes that the relevant law provides adequate
protection of the right to housing and conforms with the Covenant, which is by no means
awaysthe case. Similarly, it has been suggested that theterm “unfair evictions’ iseven more
subjective by virtue of its failure to refer to any legal framework at al. The international
community, especially in the context of the Commission on Human Rights, has opted to refer
to “forced evictions’, primarily since all suggested alternatives also suffer from many such
defects. The term “forced evictions’ as used throughout this general comment is defined as
the permanent or temporary removal against their will of individuals, families and/or
communities from the homes and/or land which they occupy, without the provision of, and
access to, appropriate forms of legal or other protection. The prohibition on forced evictions
does not, however, apply to evictions carried out by force in accordance with the law and in
conformity with the provisions of the International Covenants on Human Rights.

The practice of forced evictions is widespread and affects persons in both developed and
devel oping countries. Owing to theinterrelationship and i nterdependency which exist among

UN Doc. E/1998/22, annex | V.
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all human rights, forced evictionsfrequently violate other human rights. Thus, while manifestly
breaching the rights enshrined in the Covenant, the practice of forced evictions may also
result in violations of civil and political rights, such astheright to life, theright to security of
the person, the right to non-interference with privacy, family and home and the right to the
peaceful enjoyment of possessions.

Although the practice of forced evictions might appear to occur primarily in heavily popul ated
urban areas, it also takes place in connection with forced population transfers, interna
displacement, forced rel ocationsin the context of armed conflict, mass exoduses and refugee
movements. In all of these contexts, the right to adequate housing and not to be subjected to
forced eviction may be violated through a wide range of acts or omissions attributable to
States Parties. Even in situations where it may be necessary to impose limitations on such a
right, full compliancewith article 4 of the Covenant isrequired so that any limitationsimposed
must be “determined by law only insofar as this may be compatible with the nature of these
[i.e. economic, social and cultural] rights and solely for the purpose of promoting the general
welfare in ademocratic society”.

Many instances of forced eviction are associated with violence, such as evictions resulting
from international armed conflicts, internal strife and communal or ethnic violence.

Other instances of forced eviction occur in the name of devel opment. Evictionsmay be carried
out in connection with conflict over land rights, development and infrastructure projects,
such as the construction of dams or other large-scale energy projects, with land acquisition
measures associated with urban renewal, housing renovation, city beautification programmes,
the clearing of land for agricultural purposes, unbridled speculation in land, or the holding of
major sporting events like the Olympic Games.

In essence, the obligations of States Partiesto the Covenant inrelation to forced evictionsare
based on article 11.1, read in conjunction with other relevant provisions. In particular, article
2.1 obliges States to use “all appropriate means’ to promote the right to adequate housing.
However, in view of the nature of the practice of forced evictions, the referencein article 2.1
to progressive achievement based on the availability of resourceswill rarely berelevant. The
State itself must refrain from forced evictions and ensure that the law is enforced against its
agents or third parties who carry out forced evictions (as defined in paragraph 3 above).
Moreover, this approach is reinforced by article 17.1 of the International Covenant on Civil
and Palitical Rightswhich complementstheright not to beforcefully evicted without adequate
protection. That provision recognizes, inter alia, the right to be protected against “ arbitrary or
unlawful interference” with one’s home. It isto be noted that the State’s obligation to ensure
respect for that right is not qualified by considerations relating to its available resources.

Article 2.1 of the Covenant requires States Parties to use “all appropriate means’, including
the adoption of legislative measures, to promote all the rights protected under the Covenant.
Although the Committee hasindicated inits Genera Comment No. 3 (1990) that such measures
may not be indispensable in relation to all rights, it is clear that legislation against forced
evictions is an essential basis upon which to build a system of effective protection. Such
legislation should include measures which (a) provide the greatest possible security of tenure
to occupiers of houses and land, (b) conform to the Covenant and (c) are designed to control
strictly the circumstances under which evictions may be carried out. Thelegislation must also
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apply to all agentsacting under the authority of the State or who are accountabletoit. Moreover,
in view of the increasing trend in some States towards the Government greatly reducing its
responsibilities in the housing sector, States Parties must ensure that legislative and other
measures are adequate to prevent and, if appropriate, punish forced evictions carried out,
without appropriate safeguards, by private persons or bodies. States Parties should therefore
review relevant legislation and policiesto ensurethat they are compatible with the obligations
arising from the right to adequate housing and repeal or amend any legislation or policiesthat
are inconsistent with the requirements of the Covenant.

Women, children, youth, older persons, indigenous people, ethnic and other minorities, and
other vulnerable individuals and groups all suffer disproportionately from the practice of
forced eviction. Women in all groups are especially vulnerable given the extent of statutory
and other forms of discrimination which often apply in relation to property rights (including
home ownership) or rights of access to property or accommodation, and their particular
vulnerability to actsof violence and sexual abuse when they are rendered homeless. The non-
discrimination provisionsof articles 2.2 and 3 of the Covenant impose an additional obligation
upon Governments to ensure that, where evictions do occur, appropriate measures are taken
to ensure that no form of discrimination isinvolved.

Whereas some evictions may be justifiable, such as in the case of persistent non-payment of
rent or of damage to rented property without any reasonable cause, it isincumbent upon the
relevant authorities to ensure that they are carried out in a manner warranted by alaw which
is compatible with the Covenant and that all the legal recourses and remedies are availableto
those affected.

Forced eviction and house demolition as a punitive measure are also inconsistent with the
norms of the Covenant. Likewise, the Committee takes note of the obligations enshrined in
the Geneva Conventions of 1949 and Protocols thereto of 1977 concerning prohibitions on
the displacement of the civilian population and the destruction of private property as these
relate to the practice of forced eviction.

States Parties shall ensure, prior to carrying out any evictions, and particularly thoseinvolving
large groups, that al feasible alternatives are explored in consultation with the affected persons,
with a view to avoiding, or at least minimizing, the need to use force. Legal remedies or
procedures should be provided to those who are affected by eviction orders. States Parties
shall also seetoit that all theindividuals concerned have aright to adequate compensation for
any property, both personal and real, which is affected. In thisrespect, it is pertinent to recall
article 2.3 of the International Covenant on Civil and Political Rights, which requires States
Parties to ensure “ an effective remedy” for persons whose rights have been violated and the
obligation upon the “competent authorities (to) enforce such remedies when granted”.

In caseswhereevictionisconsidered to bejustified, it should be carried out in strict compliance
with the relevant provisions of international human rightslaw and in accordance with general
principles of reasonableness and proportionality. In this regard it is especially pertinent to
recall General Comment 16 of the Human Rights Committee, relating to article 17 of the
International Covenant on Civil and Political Rights, which states that interference with a
person’s home can only take place “in cases envisaged by the law”. The Committee observed
that thelaw “ should be in accordance with the provisions, aims and obj ectives of the Covenant
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and should be, in any event, reasonable in the particular circumstances’. The Committee also
indicated that “relevant legislation must specify in detail the precise circumstances in which
such interferences may be permitted”.

Appropriate procedural protection and due process are essential aspects of al human rights
but are especially pertinent in relation to a matter such as forced evictions which directly
invokesalarge number of the rightsrecognized in both the International Covenants on Human
Rights. The Committee considers that the procedural protections which should be applied in
relation to forced evictions include: (a) an opportunity for genuine consultation with those
affected; (b) adequate and reasonable notice for al affected persons prior to the scheduled
date of eviction; (c) information on the proposed evictions, and, where applicable, on the
aternative purpose for which the land or housing is to be used, to be made available in
reasonable time to al those affected; (d) especialy where groups of people are involved,
government officials or their representatives to be present during an eviction; (e) all persons
carrying out the eviction to be properly identified; (f) evictionsnot to take placein particularly
bad weather or at night unless the affected persons consent otherwise; (g) provision of legal
remedies; and (h) provision, where possible, of legal aid to persons who are in need of it to
seek redress from the courts.

Evictionsshould not result inindividual sbeing rendered homeless or vulnerableto theviolation
of other human rights. Where those affected are unable to provide for themselves, the State
Party must take all appropriate measures, to the maximum of itsavailable resources, to ensure
that adequate alternative housing, resettlement or access to productive land, as the case may
be, isavailable.

The Committeeisawarethat various devel opment projectsfinanced by international agencies
within the territories of State Parties have resulted in forced evictions. In this regard, the
Committeerecalsits General Comment No. 2 (1990) which states, inter alia, that “international
agencies should scrupulously avoid involvement in projects which, for example ... promote
or reinforce discrimination against individuals or groups contrary to the provisions of the
Covenant, or involve large-scale evictions or displacement of persons without the provision
of al appropriate protection and compensation. Every effort should be made, at each phase of
adevelopment project, to ensure that the rights contained in the Covenant are duly taken into
account”. 6/

Some institutions, such as the World Bank and the Organisation for Economic Cooperation
and Development (OECD) have adopted guidelines on rel ocation and/or resettlement with a
view to limiting the scale of and human suffering associated with forced evictions. Such
practices often accompany large-scal e devel opment projects, such as dam-building and other
major energy projects. Full respect for such guidelines, insofar as they reflect the obligations
contained in the Covenant, is essential on the part of both the agencies themselves and States
Parties to the Covenant. The Committee recalls in this respect the statement in the Vienna
Declaration and Programme of Action to the effect that “while development facilitates the
enjoyment of all human rights, the lack of development may not be invoked to justify the
abridgement of internationally recognized human rights’ (Part |, para. 10).
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In accordance with the guidelines for reporting adopted by the Committee, State Parties are
requested to provide various types of information pertaining directly to the practice of forced
evictions. Thisincludesinformation relating to (a) the “ number of persons evicted within the
last five years and the number of persons currently lacking legal protection against arbitrary
eviction or any other kind of eviction”, (b) “legislation concerning the rights of tenants to
security of tenure, to protection from eviction” and (c) “legislation prohibiting any form of
eviction”. 7/

Information isalso sought asto “measurestaken during, inter alia, urban renewal programmes,
redevelopment projects, site upgrading, preparation for international events (Olympics and
other sporting competitions, exhibitions, conferences, etc.) ‘beautiful city’ campaigns, etc.
which guarantee protection from eviction or guarantee rehousing based on mutual consent, by
any personsliving on or near to affected sites’. 8/ However, few States Parties have included
the requisite information in their reports to the Committee. The Committee therefore wishes
to emphasize the importance it attaches to the receipt of such information.

Some States Parties have indicated that information of this nature is not available. The
Committee recalls that effective monitoring of the right to adequate housing, either by the
Government concerned or by the Committee, is not possible in the absence of the collection
of appropriate data and would request all States Parties to ensure that the necessary datais
collected and is reflected in the reports submitted by them under the Covenant.

Notes

1/ Report of Habitat: United Nations Conference on Human Settlements, Vancouver, 31 May - 11
June 1976 (A/CONF.70/15), chap. Il, recommendation B.8, para. C (ii).

2/ Report of the Commission on Human Settlements on thework of its eleventh session, Addendum
(A/43/8/Add.1), para. 13.

3/ Report of the United Nations Conference on Environment and Devel opment, Rio de Janeiro, 3-
14 June 1992, Vol. | (A/CONF.151/26/Rev.1(vol.l), annex |1, Agenda 21, chap. 7.9 (b).

4/ Report of the United Nations Conference on Settlements (Habitat 1) (A/CONF.165/14), annex
I1, The Habitat Agenda, para. 40 (n).

5/ Commission on Human Rights resolution 1993/77, para. 1.

6/ E/1990/23, annex |11, paras. 6 and 8 (d).

7/ E/C.12/1999/8, annex V.

8/ Ibid.
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H. No. 8-The Relationship Between Economic Sanctions and Respect for
Economic, Social and Cultural Rights (1997)

Economic sanctions are being imposed with increasing frequency, both internationally,
regionally and unilaterally. The purpose of thisgeneral comment isto emphasizethat, whatever
the circumstances, such sanctions should always take full account of the provisions of the
International Covenant on Economic, Social and Cultural Rights. The Committee doesnotin
any way call into question the necessity for the imposition of sanctionsin appropriate casesin
accordance with Chapter VIl of the Charter of the United Nations or other applicable
international law. But those provisions of the Charter that relate to human rights (arts. 1, 55
and 56) must still be considered to be fully applicable in such cases.

During the 1990s the Security Council hasimposed sanctions of varying kind and durationin
relation to South Africa, Irag/Kuwait, parts of the former Yugoslavia, Somalia, the Libyan
Arab Jamahiriya, Liberia, Haiti, Angola, Rwanda and the Sudan. The impact of sanctions
upon the enjoyment of economic, social and cultural rights has been brought to the Committee’s
attention in a number of casesinvolving States Parties to the Covenant, some of which have
reported regularly, thereby giving the Committee the opportunity to examine the situation
carefully.

While the impact of sanctions varies from one case to another, the Committee is aware that
they almost always have a dramatic impact on the rights recognized in the Covenant. Thus,
for example, they often cause significant disruption in the distribution of food, pharmaceuticals
and sanitation supplies, jeopardize the quality of food and the availability of clean drinking
water, severely interfere with the functioning of basic health and education systems, and
undermine the right to work. In addition, their unintended consequences can include
reinforcement of the power of oppressive Elites, the emergence, almost invariably, of ablack
market and the generation of huge windfall profits for the privileged Elites which manage it,
enhancement of the control of the governing Elites over the population at large, and restriction
of opportunities to seek asylum or to manifest political opposition. While the phenomena
mentioned in the preceding sentence are essentially political in nature, they also have amajor
additional impact on the enjoyment of economic, social and cultural rights.

In considering sanctions, it isessential to distinguish between the basic objective of applying
political and economic pressure upon the governing Elite of the country to persuade them to
conformto international law, and the collateral infliction of suffering upon the most vulnerable
groups within the targeted country. For that reason, the sanctions regimes established by the
Security Council now include humanitarian exemptions designed to permit the flow of essential
goods and services destined for humanitarian purposes. It is commonly assumed that these
exemptions ensure basic respect for economic, social and cultural rights within the targeted
country.

However, anumber of recent United Nations and other studieswhich have analysed theimpact
of sanctions have concluded that these exemptions do not have this effect. Moreover, the
exemptions are very limited in scope. They do not address, for example, the question of
accessto primary education, nor do they providefor repairsto infrastructureswhich are essentia
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to provide clean water, adequate health care etc. The Secretary General suggested in 1995
that there is a need to assess the potential impact of sanctions before they are imposed and to
enhance arrangements for the provision of humanitarian assistance to vulnerable groups.(1)
Inthefollowing year, amaor study prepared for the General Assembly by Ms. GragaMachel,
on the impact of armed conflict on children, stated that “humanitarian exemptions tend to be
ambiguous and are interpreted arbitrarily and inconsistently. ... Delays, confusion and the
denial of requests to import essential humanitarian goods cause resource shortages. ...[ Their
effects] inevitably fall most heavily on the poor”.(2) Most recently, an October 1997 United
Nations report concluded that the review procedures established under the various sanctions
committees established by the Security Council “remain cumbersome and aid agencies still
encounter difficultiesin obtaining approval for exempted supplies. ... [ The] committees neglect
larger problems of commercial and governmental violations in the form of black marketing,
illicit trade, and corruption.” (3)

Itisthusclear, on the basisof animpressive array of both country specific and general studies,
that insufficient attention is being paid to the impact of sanctions on vulnerable groups.
Nevertheless, for various reasons, these studies have not examined specifically the nefarious
consequences that ensue for the enjoyment of economic, social and cultural rights, per se. It
isinfact apparent that in most, if not al, cases, those consequences have either not been taken
into account at all or not given the serious consideration they deserve. Thereisthusaneedto
inject a human rights dimension into deliberations on thisissue.

The Committee considers that the provisions of the Covenant, virtually all of which are also
reflected in a range of other human rights treaties as well as the Universal Declaration of
Human Rights, cannot be considered to be inoperative, or in any way inapplicable, solely
because a decision has been taken that considerations of international peace and security
warrant the imposition of sanctions. Just as the international community insists that any
targeted State must respect the civil and political rights of its citizens, so too must that State
and theinternational community itself do everything possibleto protect at |east the core content
of the economic, socia and cultural rights of the affected peoples of that State (see a'so General
Comment 3 (1990), para. 10).

While this obligation of every State is derived from the commitment in the Charter of the
United Nations to promote respect for all human rights, it should also be recalled that every
permanent member of the Security Council has signed the Covenant, although two (China
and the United States) have yet to ratify it. Most of the non permanent members at any given
time are parties. Each of these States has undertaken, in conformity with article 2, paragraph
1, of the Covenant to “take steps, individually and through international assistance and
cooperation, especialy economic and technical, to the maximum of its available resources,
with a view to achieving progressively the full realization of the rights recognized in the
present Covenant by all appropriate means...”. When the affected State is also a State Party,
itisdoubly incumbent upon other Statesto respect and take account of the relevant obligations.
To the extent that sanctions are imposed on States which are not parties to the Covenant, the
same principleswould in any event apply given the status of the economic, social and cultural
rights of vulnerable groups as part of general international law, as evidenced, for example, by
the near universal ratification of the Convention on the Rights of the Child and the status of
the Universal Declaration of Human Rights.
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Although the Committee hasno roleto play in relation to decisionsto impose or not to impose
sanctions, it does, however, have aresponsibility to monitor compliance by all States Parties
with the Covenant. When measures are taken which inhibit the ability of a State Party to meet
its obligations under the Covenant, the terms of sanctions and the manner in which they are
implemented become appropriate matters for concern for the Committee.

The Committee believesthat two sets of obligationsflow from these considerations. Thefirst
set relates to the affected State. The imposition of sanctions does not in any way nullify or
diminish the relevant obligations of that State Party. Asin other comparable situations, those
obligationsassume greater practical importanceintimesof particular hardship. The Committee
is thus called upon to scrutinize very carefully the extent to which the State concerned has
taken steps “to the maximum of its available resources’ to provide the greatest possible
protection for the economic, social and cultural rights of each individua living within its
jurisdiction. While sanctions will inevitably diminish the capacity of the affected State to
fund or support some of the necessary measures, the State remains under an obligation to
ensure the absence of discrimination in relation to the enjoyment of these rights, and to take
all possible measures, including negotiationswith other States and the international community,
to reduce to a minimum the negative impact upon the rights of vulnerable groups within the
society.

The second set of obligations relates to the party or parties responsible for the imposition,
maintenance or implementation of the sanctions, whether it be the international community,
an international or regional organization, or a State or group of States. In this respect, the
Committee considers that there are three conclusions which follow logically from the
recognition of economic, social and cultural human rights.

First, these rights must be taken fully into account when designing an appropriate sanctions
regime. Without endorsing any particular measures in this regard, the Committee notes
proposal s such asthose calling for the creation of aUnited Nations mechanism for anticipating
and tracking sanctions impacts, the elaboration of amore transparent set of agreed principles
and procedures based on respect for human rights, theidentification of awider range of exempt
goods and services, the authorization of agreed technical agencies to determine necessary
exemptions, the creation of a better resourced set of sanctions committees, more precise
targeting of the vulnerabilities of those whose behaviour the international community wishes
to change, and the introduction of greater overall flexibility.

Second, effective monitoring, which is always required under the terms of the Covenant,
should be undertaken throughout the period that sanctions are in force. When an external
party takes upon itself even partial responsibility for the situation within a country (whether
under Chapter VII of the Charter or otherwise), it a'so unavoidably assumes aresponsibility
to do all within its power to protect the economic, social and cultural rights of the affected
popul ation.

Third, the externa entity hasan obligation “to take steps, individually and through international
assistance and cooperation, especially economic and technical” in order to respond to any
disproportionate suffering experienced by vulnerable groups within the targeted country.
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In anticipating the objection that sanctions must, amost by definition, result in the grave
violation of economic, socia and cultural rights if they are to achieve their objectives, the
Committee notes the conclusion of amajor United Nations study to the effect that “decisions
to reduce the suffering of children or minimize other adverse consequences can be taken
without jeopardizing the policy aim of sanctions.(4) Thisappliesequally to the situation of all
vulnerable groups.

In adopting this general comment the sole aim of the Committee is to draw attention to the
fact that the inhabitants of a given country do not forfeit their basic economic, socia and
cultural rightshby virtue of any determination that their leaders have violated normsrelating to
international peace and security. The aim is not to give support or encouragement to such
leaders, nor is it to undermine the legitimate interests of the international community in
enforcing respect for the provisions of the Charter of the United Nations and the general
principles of international law. Rather, it isto insist that lawlessness of one kind should not
be met by lawlessness of another kind which pays no heed to the fundamental rights that
underlie and give legitimacy to any such collective action.

Notes

1/ Supplement to an Agenda for Peace, (A/50.60 S$/1995/1, paras. 66 to 76.

2/ Impact of Armed Conflict on children: Note by the Secretary General, (A/51/306, annex)
(1996), para. 128.

3/ L. Minear, et d., Toward More Humane and Effective Sanctions Management : Enhancing the
Capacity of the United Nations System, Executive Summary. Study prepared at the request of the
United Nations Department of Humanitarian Affairs on behalf of the Inter agency Standing
Committee, 6 October 1997.

4/ 1bid.
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I. No.9- The Domestic Application of the Covenant (1998)"

A. Theduty to give effect to the Covenant in the domestic legal order

1.

Inits General Comment No. 3 (1990) on the nature of States Parties’ obligations (art. 2, para.
1, of the Covenant) 1/ the Committee addressed issues relating to the nature and scope of
States Parties’ obligations. The present general comment seeks to elaborate further certain
elements of the earlier statement. The central obligation in relation to the Covenant is for
States Parties to give effect to the rights recognized therein. By requiring Governmentsto do
so “by all appropriate means’, the Covenant adopts a broad and flexible approach which
enables the particularities of the legal and administrative systems of each State, as well as
other relevant considerations, to be taken into account.

But thisflexibility coexistswith the obligation upon each State Party to useall the meansat its
disposal to giveeffect to therightsrecognized in the Covenant. In thisrespect, the fundamental
requirements of international human rights law must be borne in mind. Thus the Covenant
norms must be recognized in appropriate ways within the domestic legal order, appropriate
means of redress, or remedies, must be available to any aggrieved individual or group, and
appropriate means of ensuring governmental accountability must be put in place.

Questionsrelating to the domestic application of the Covenant must be considered in thelight
of two principles of international law. The first, as reflected in article 27 of the Vienna
Convention on the Law of Treaties, 2/ isthat “[A] party may not invoke the provisions of its
internal law as justification for its failure to perform atreaty”. In other words, States should
modify the domestic legal order asnecessary in order to give effect to their treaty obligations.
The second principleisreflected in article 8 of the Universal Declaration of Human Rights,
according to which “ Everyone has the right to an effective remedy by the competent national
tribunalsfor actsviolating the fundamental rights granted him by the constitution or by law”.
The International Covenant on Economic, Social and Cultural Rights contains no direct
counterpart to article 2, paragraph 3 (b), of the International Covenant on Civil and Political
Rights, which obligates States Parties to, inter alia, “develop the possibilities of judicial
remedy”. Nevertheless, a State Party seeking to justify its failure to provide any domestic
legal remedies for violations of economic, social and cultura rights would need to show
either that such remedies are not “ appropriate means’” within the terms of article 2, paragraph
1, of the International Covenant on Economic, Social and Cultural Rights or that, in view of
the other means used, they are unnecessary. It will be difficult to show thisand the Committee
considers that, in many cases, the other means used could be rendered ineffective if they are
not reinforced or complemented by judicial remedies.

B. The status of the Covenant in the domestic legal order

4.

In general, legally binding international human rights standards should operate directly and
immediately within the domestic legal system of each State Party, thereby enabling individuals
to seek enforcement of their rights before national courtsand tribunals. The rule requiring the
exhaustion of domestic remedies reinforces the primacy of national remediesin this respect.
The existence and further devel opment of international proceduresfor the pursuit of individual
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clamsisimportant, but such proceduresare ultimately only supplementary to effective national
remedies.

The Covenant does not stipulate the specific means by which it is to be implemented in the
national legal order. And there is no provision obligating its comprehensive incorporation or
requiring it to be accorded any specific type of status in national law. Although the precise
method by which Covenant rights are given effect in national law is a matter for each State
Party to decide, the means used should be appropriate in the sense of producing resultswhich
are consistent with the full discharge of its obligations by the State Party. The means chosen
arealso subject to review as part of the Committee’ s examination of the State Party’s compliance
with its obligations under the Covenant.

An analysis of State practice with respect to the Covenant shows that States have used a
variety of approaches. Some States have failed to do anything specific at all. Of those that
have taken measures, some States have transformed the Covenant into domestic law by
supplementing or amending existing legidation, without invoking the specific terms of the
Covenant. Others have adopted or incorporated it into domestic law, so that its terms are
retained intact and given formal validity in the national legal order. This has often been done
by means of constitutional provisions according priority to the provisions of international
human rights treaties over any inconsistent domestic laws. The approach of States to the
Covenant depends significantly upon the approach adopted to treatiesin general inthe domestic
legal order.

But whatever the preferred methodology, several principlesfollow from the duty to give effect
to the Covenant and must therefore be respected. First, the means of implementation chosen
must be adequate to ensure fulfilment of the obligations under the Covenant. The need to
ensure justiciability (see para. 10 below) is relevant when determining the best way to give
domestic legal effect to the Covenant rights. Second, account should be taken of the means
which have proved to be most effectivein the country concerned in ensuring the protection of
other human rights. Where the means used to give effect to the Covenant on Economic, Socia
and Cultural Rights differ significantly from those used in relation to other human rights
treaties, there should be a compelling justification for this, taking account of the fact that the
formulations used in the Covenant are, to a considerable extent, comparabl e to those used in
treaties dealing with civil and political rights.

Third, while the Covenant does not formally oblige States to incorporate its provisions in
domestic law, such an approach isdesirable. Direct incorporation avoids problems that might
arise in the trandation of treaty obligations into national law, and provides a basis for the
direct invocation of the Covenant rights by individuals in national courts. For these reasons,
the Committee strongly encouragesformal adoption or incorporation of the Covenant in nationa
law.
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C. Theroleof legal remedies

Legal or judicial remedies?

0.

Theright to an effective remedy need not be interpreted asawaysrequiring ajudicial remedy.
Adminigtrativeremedieswill, in many cases, be adequate and those living within thejurisdiction
of a State Party have a legitimate expectation, based on the principle of good faith, that all
administrative authorities will take account of the requirements of the Covenant in their
decision-making. Any such administrative remedies should be accessible, affordable, timely
and effective. An ultimate right of judicial appeal from administrative procedures of thistype
would also often be appropriate. By the same token, there are some obligations, such as (but
by no means limited to) those concerning non-discrimination, 3/ in relation to which the
provision of some form of judicial remedy would seem indispensable in order to satisfy the
requirements of the Covenant. In other words, whenever a Covenant right cannot be made
fully effective without somerolefor thejudiciary, judicial remedies are necessary.

Justiciability

10.

In relation to civil and political rights, it is generally taken for granted that judicial remedies
for violations are essential. Regrettably, the contrary assumption istoo often madein relation
to economic, social and cultural rights. Thisdiscrepancy isnot warranted either by the nature
of therights or by the relevant Covenant provisions. The Committee has already made clear
that it considers many of the provisions in the Covenant to be capable of immediate
implementation. Thus, in General Comment No. 3 (1990) it cited, by way of example, articles
3; 7, paragraph (a) (i); 8; 10, paragraph 3; 13, paragraph 2 (a); 13, paragraph 3; 13, paragraph
4; and 15, paragraph 3. It is important in this regard to distinguish between justiciability
(which refers to those matters which are appropriately resolved by the courts) and norms
which are self-executing (capable of being applied by courts without further elaboration).
While the general approach of each legal system needs to be taken into account, there is no
Covenant right which could not, in the great mgjority of systems, be considered to possess at
least some significant justiciable dimensions. It is sometimes suggested that mattersinvolving
the alocation of resources should be left to the political authorities rather than the courts.
While the respective competences of the various branches of government must be respected,
it is appropriate to acknowledge that courts are generally already involved in a considerable
range of matters which have important resource implications. The adoption of a rigid
classification of economic, social and cultural rights which puts them, by definition, beyond
the reach of the courts would thus be arbitrary and incompatible with the principle that the
two sets of human rights are indivisible and interdependent. It would also drastically curtail
the capacity of the courtsto protect the rights of the most vulnerabl e and disadvantaged groups
in society.

Sl f-executing

11.
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The Covenant does not negate the possibility that the rights it contains may be considered
self-executing in systemswherethat option isprovided for. Indeed, when it was being drafted,
attempts to include a specific provision in the Covenant to the effect that it be considered
“non-self-executing” were strongly rejected. In most States, the determination of whether or
not atreaty provisionis self-executing will be amatter for the courts, not the executive or the



legidlature. In order to perform that function effectively, the relevant courts and tribunal s must
be made aware of the nature and implications of the Covenant and of the important role of
judicial remediesin itsimplementation. Thus, for example, when Governments are involved
in court proceedings, they should promote interpretations of domestic lawswhich give effect
to their Covenant obligations. Similarly, judicial training should take full account of the
justiciability of the Covenant. It is especially important to avoid any a priori assumption that
the norms should be considered to be non-self-executing. In fact, many of them are stated in
terms which are at least as clear and specific as those in other human rights treaties, the
provisions of which are regularly deemed by courts to be self-executing.

D. Thetreatment of the Covenant in domestic courts

12.

13.

14.

15.

In the Committee' s guidelinesfor States' reports, States are requested to provide information
as to whether the provisions of the Covenant “can be invoked before, and directly enforced
by, the Courts, other tribunals or administrative authorities’. 4/ Some States have provided
such information, but greater importance should be attached to this element in future reports.
In particular, the Committee requests that States Parties provide details of any significant
jurisprudence from their domestic courts that makes use of the provisions of the Covenant.

On the basis of available information, it is clear that State practice is mixed. The Committee
notes that some courts have applied the provisions of the Covenant either directly or as
interpretive standards. Other courts are willing to acknowledge, in principle, the relevance of
the Covenant for interpreting domestic law, but in practice, theimpact of the Covenant on the
reasoning or outcome of cases is very limited. Still other courts have refused to give any
degree of legal effect to the Covenant in cases in which individuals have sought to rely onit.
There remains extensive scope for the courtsin most countries to place greater reliance upon
the Covenant.

Withinthelimitsof the appropriate exercise of their functionsof judicial review, courts should
take account of Covenant rights where this is necessary to ensure that the State’s conduct is
consistent with its obligations under the Covenant. Neglect by the courts of thisresponsibility
is incompatible with the principle of the rule of law, which must always be taken to include
respect for international human rights obligations.

It is generally accepted that domestic law should be interpreted as far as possible in a way
which conforms to a State’s international legal obligations. Thus, when a domestic decision
maker is faced with a choice between an interpretation of domestic law that would place the
State in breach of the Covenant and one that would enable the State to comply with the
Covenant, international law requiresthe choice of the latter. Guarantees of equality and non-
discrimination should be interpreted, to the greatest extent possible, in ways which facilitate
the full protection of economic, social and cultural rights.
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Notes

* Adopted at the 51st meeting on 1 December 1998 (nineteenth session).
1/ E/19991/23, annex I11.
2/ United Nations, Treaty Series, vol. 1155, p. 331.

3/ Pursuant to article 2, paragraph 2, of the Covenant, States “undertake to guarantee” that the
rights therein are exercised “without discrimination of any kind”.

4/ See E/1991/23, annex |V, chap. A, para. 1 (d) (iv).
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J. No0.10- The Role of National Human Rights Institutions in the Protection
of Economic, Social and Cultural Rights (1998)"

1. Article2, paragraph 1, of the Covenant obligates each State Party “to take steps... withaview
to achieving progressively the full realization of the [Covenant] rights ... by all appropriate
means’. The Committee notes that one such means, through which important steps can be
taken, isthework of national institutionsfor the promotion and protection of humanrights. In
recent yearsthere hasbeen aproliferation of theseinstitutions and the trend has been strongly
encouraged by the General Assembly and the Commission on Human Rights. The Office of
the United Nations High Commissioner for Human Rights has established amajor programme
to assist and encourage States in relation to national institutions.

2. Theseinstitutionsrangefrom national human rights commissionsthrough Ombudsman offices,
public interest or other human rights “advocates”’, to “ defensores del pueblo”. In many cases,
theinstitution has been established by the Government, enjoysan important degree of autonomy
from the executive and thelegidature, takesfull account of international human rights standards
which are applicable to the country concerned, and is mandated to perform various activities
designed to promote and protect human rights. Such institutions have been established in
States with widely differing legal cultures and regardless of their economic situation.

3. The Committee notes that national institutions have a potentially crucial role to play in
promoting and ensuring the indivisibility and interdependence of all human rights.
Unfortunately, this role has too often either not been accorded to the institution or has been
neglected or given alow priority by it. It istherefore essential that full attention be given to
economic, social and cultural rightsin al of the relevant activities of these institutions. The
following listisindicative of the types of activitiesthat can be, and in someinstances already
have been, undertaken by national institutionsin relation to these rights:

(@) The promotion of educational and information programmes designed to enhance
awareness and under standing of economic, social and cultural rights, both within the
population at large and among particular groupssuch asthe public service, thejudiciary,
the private sector and the labour movement;

(b) Thescrutinizing of existing laws and administrative acts, aswell asdraft billsand other
proposals, to ensure that they are consistent with the requirements of the International
Covenant on Economic, Socia and Cultural Rights;

(c) Providing technical advice, or undertaking surveysin relation to economic, social and
cultural rights, including at the request of the public authorities or other appropriate
agencies,

(d) Theidentification of national-level benchmarksagainst which therealization of Covenant
obligations can be measured,;

(e) Conducting research and inquiries designed to ascertain the extent to which particular
economic, social and cultural rightsare being realised, either within the Stateasawhole
or inareasor in relation to communities of particular vulnerability;
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(f) Monitoring compliance with specific rights recognised under the Covenant and providing
reports thereon to the public authorities and civil society; and

(g) Examining complaintsalleging infringements of applicableeconomic, social and cultural
rights standards within the Sate.

The Committee calls upon States Parties to ensure that the mandates accorded to all national
human rightsinstitutionsinclude appropriate attention to economic, social and cultural rights
and requests States Parties to include details of both the mandates and the principal relevant
activities of such institutions in their reports submitted to the Committee.



K. No.11- Plans of Action for Primary Education (1999)*

Article 14 of the International Covenant on Economic, Social and Cultural Rights requires
each State Party which has not been able to secure compulsory primary education, free of
charge, to undertake, within two years, to work out and adopt adetailed plan of action for the
progressive implementation, within a reasonable number of years, to be fixed in the plan, of
the principle of compulsory primary education free of chargefor all. In spite of the obligations
undertaken in accordance with article 14, anumber of States Parties have neither drafted nor
implemented a plan of action for free and compulsory primary education.

Theright to education, recognised in articles 13 and 14 of the Covenant, aswell asin avariety
of other international treaties, such as the Convention on the Rights of the Child and the
Convention on the Elimination of All Forms of Discrimination against Women, is of vital
importance. It has been varioudly classified as an economic right, asocial right and a cultural
right. It isall of these. It isaso, in many ways, acivil right and a political right, since it is
central to the full and effective realization of those rights as well. In this respect, the right to
education epitomizes the indivisibility and interdependence of all human rights.

Inlinewith its clear and unequivocal obligation under article 14, every State Party isunder a
duty to present to the Committee aplan of action drawn up along the lines specified in paragraph
8 below. Thisobligation needsto be scrupulously observed in view of thefact that in developing
countries, 130 million children of school age are currently estimated to be without access to
primary education, of whom about two thirds are girls. 1/ The Committee is fully aware that
many diversefactorshave madeit difficult for States Partiesto fulfil their obligation to provide
aplan of action. For example, the structural adjustment programmes that began in the 1970s,
the debt crisesthat followed in the 1980s and the financial crises of the late 1990s, aswell as
other factors, have greatly exacerbated the extent to which the right to primary education is
being denied. These difficulties, however, cannot relieve States Parties of their obligation to
adopt and submit a plan of action to the Committee, as provided for in article 14 of the
Covenant.

Plans of action prepared by States Parties to the Covenant in accordance with article 14 are
especially important as the work of the Committee has shown that the lack of educational
opportunities for children often reinforces their subjection to various other human rights
violations. For instance these children, who may live in abject poverty and not lead healthy
lives, are particularly vulnerable to forced labour and other forms of exploitation. Moreover,
thereis adirect correlation between, for example, primary school enrolment levels for girls
and major reductionsin child marriages.

Article 14 contains a number of elements which warrant some elaboration in the light of the
Committee's extensive experience in examining State Party reports.

Compulsory. The element of compulsion servesto highlight the fact that neither parents, nor
guardians, nor the State are entitled to treat as optional the decision as to whether the child
should have access to primary education. Similarly, the prohibition of gender discrimination
in accessto education, required also by articles 2 and 3 of the Covenant, isfurther underlined
by this requirement. It should be emphasized, however, that the education offered must be
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adequate in quality, relevant to the child and must promote the realization of the child’s other
rights.

Freeof charge. The nature of thisrequirement isunequivocal. Theright isexpressly formulated
so as to ensure the availability of primary education without charge to the child, parents or
guardians. Fees imposed by the Government, the local authorities or the school, and other
direct costs, constitute disincentives to the enjoyment of the right and may jeopardize its
realization. They are also often highly regressivein effect. Their eliminationisamatter which
must be addressed by the required plan of action. Indirect costs, such ascompulsory levieson
parents (sometimes portrayed as being voluntary, when in fact they are not), or the obligation
to wear arelatively expensive school uniform, can also fall into the same category. Other
indirect costs may be permissible, subject to the Committee’s examination on a case-by-case
basis. This provision of compulsory primary education in no way conflicts with the right
recognized in article 13.3 of the Covenant for parents and guardians “to choose for their
children schools other than those established by the public authorities”.

Adoption of a detailed plan. The State Party is required to adopt a plan of action within two
years. Thismust beinterpreted as meaning within two years of the Covenant’sentry into force
of the State concerned, or within two years of a subsequent change in circumstances which
has led to the non-observance of the relevant obligation. This obligation is a continuing one
and States Parties to which the provision is relevant by virtue of the prevailing situation are
not absolved from the obligation as a result of their past failure to act within the two-year
limit. The plan must cover all of the actionswhich are necessary in order to secure each of the
requisite component parts of the right and must be sufficiently detailed so as to ensure the
comprehensive realization of the right. Participation of all sections of civil society in the
drawing up of the planisvital and some meansof periodically reviewing progressand ensuring
accountability are essential. Without those elements, the significance of the article would be
undermined.

Obligations. A State Party cannot escape the unequivocal obligation to adopt a plan of action
on the groundsthat the necessary resources are not available. If the obligation could be avoided
in thisway, there would be no justification for the unique requirement contained in article 14
which applies, amost by definition, to situations characterized by inadequate financial
resources. By the sametoken, and for the samereason, thereferenceto “international assistance
and cooperation” in article 2.1 and to “international action” in article 23 of the Covenant are
of particular relevance in this situation. Where a State Party is clearly lacking in the financial
resources and/or expertise required to “work out and adopt” a detailed plan, the international
community has aclear obligation to assist.

Progressive implementation. The plan of action must be aimed at securing the progressive
implementation of the right to compulsory primary education, free of charge, under article 14.
Unlike the provision in article 2.1, however, article 14 specifies that the target date must be
“within areasonable number of years’ and moreover, that the time-frame must “be fixed in
theplan”. In other words, the plan must specifically set out a series of targeted implementation
dates for each stage of the progressive implementation of the plan. This underscores both the
importance and therelative inflexibility of the obligationin question. Moreover, it needsto be
stressed in thisregard that the State Party’s other obligations, such as non-discrimination, are
required to be implemented fully and immediately.



11. The Committee calls upon every State Party to which article 14 is relevant to ensure that its
termsarefully complied with and that the resulting plan of action issubmitted to the Committee
as an integral part of the reports required under the Covenant. Further, in appropriate cases,
the Committee encourages States Parties to seek the assistance of relevant international
agencies, including the International Labour Organization (ILO), the United Nations
Development Programme (UNDP), the United Nations Educational, Scientific and Cultural
Organization (UNESCO), the United Nations Children’s Fund (UNICEF), the International
Monetary Fund (IMF) and the World Bank, in relation both to the preparation of plans of
action under article 14 and their subsequent implementation. The Committee also calls upon
the relevant international agencies to assist States Parties to the greatest extent possible to
meet their obligations on an urgent basis.

Notes
* Contained in document E/C.12/1999/4.

1/ See generally UNICEF, The State of the World’s Children 1999.
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L. No.12- The Right to Adequate Food (Article 11) (1999)

I ntroduction and basic premises

1.

The human right to adequate food is recognized in severa instruments under international
law. The International Covenant on Economic, Social and Cultural Rights deals more
comprehensively than any other instrument with this right. Pursuant to articlell.1 of the
Covenant, States Partiesrecognize“theright of everyoneto an adequate standard of living for
himself and his family, including adequate food, clothing and housing, and to the continuous
improvement of living conditions’, while pursuant to article 11.2 they recognize that more
immediate and urgent steps may be needed to ensure “the fundamental right to freedom from
hunger and malnutrition”. The human right to adequate food is of crucial importance for the
enjoyment of all rights. It applies to everyone; thus the reference in Article 11.1 to “himself
and hisfamily” does not imply any limitation upon the applicability of thisright to individuals
or to female-headed households.

The Committee has accumulated significant information pertaining to the right to adequate
food through examination of State Parties’ reports over the years since 1979. The Committee
has noted that while reporting guidelines are available relating to the right to adequate food,
only few States Parties have provided information sufficient and precise enough to enable the
Committee to determine the prevailing situation in the countries concerned with respect to
thisright and to identify the obstaclestoitsrealization. This General Comment aimsto identify
some of the principal issueswhich the Committee considersto beimportant in relation to the
right to adequate food. Its preparation was triggered by the request of Member States during
the 1996 World Food Summit, for abetter definition of therightsrelating to food in article 11
of the Covenant, and by a special request to the Committee to give particular attention to the
Summit Plan of Action in monitoring the implementation of the specific measures provided
for in article 11 of the Covenant.

In response to these requests, the Committee reviewed the rel evant reports and documentation
of the Commission on Human Rights and of the Sub-Commission on Prevention of
Discrimination and Protection of Minorities on the right to adequate food as a human right;
devoted aday of general discussion to thisissue at its seventeenth session in 1997, taking into
consideration the draft international code of conduct on the human right to adequate food
prepared by international non-governmental organizations; participated in two expert
consultations on the right to adequate food as a human right organized by the Office of the
United Nations High Commissioner for Human Rights (OHCHR), in Geneva in December
1997, and in Romein November 1998 co-hosted by the Food and A griculture Organization of
the United Nations (FAO), and noted their final reports. In April 1999 the Committee
participated in a symposium on “The substance and politics of a human rights approach to
food and nutrition policies and programmes’, organized by the Administrative Committee on
Co-ordination/Sub-Committee on Nutrition of the United Nations at its twenty-sixth session
in Geneva and hosted by OHCHR.

The Committee affirms that the right to adequate food is indivisibly linked to the inherent
dignity of the human person and is indispensable for the fulfilment of other human rights
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enshrined in the International Bill of Human Rights. It isalso inseparable from social justice,
requiring the adoption of appropriate economic, environmental and social policies, a both
the national and international levels, oriented to the eradication of poverty and the fulfilment
of all humanrightsfor all.

5. Despitethefact that theinternational community hasfrequently reaffirmed the importance of
full respect for the right to adequate food, a disturbing gap still exists between the standards
set in article 11 of the Covenant and the situation prevailing in many parts of theworld. More
than 840 million people throughout the world, most of them in developing countries, are
chronically hungry; millions of people are suffering from famine as the result of natural
disasters, the increasing incidence of civil strife and warsin some regions and the use of food
as a political weapon. The Committee observes that while the problems of hunger and
mal nutrition are often particul arly acute in devel oping countries, malnutrition, under-nutrition
and other problems which relate to the right to adequate food and the right to freedom from
hunger, also exist in some of the most economically developed countries. Fundamentally, the
roots of the problem of hunger and malnutrition are not lack of food but lack of access to
available food, inter alia because of poverty, by large segments of the world’s popul ation.

Nor mative content of article 11, paragraphs 1 and 2

6. Theright to adequatefood isrealized when every man, woman and child, aloneor in community
with others, has physical and economic access at all times to adequate food or means for its
procurement. The right to adequate food shall therefore not be interpreted in a narrow or
restrictive sense which equates it with a minimum package of calories, proteins and other
specific nutrients. Theright to adequate food will haveto berealized progressively. However,
States have a core obligation to take the necessary action to mitigate and alleviate hunger as
provided for in paragraph 2 of article 11, even in times of natural or other disasters.

Adeguacy and sustainability of food availability and access

7. The concept of adequacy is particularly significant in relation to the right to food since it
serves to underline a number of factors which must be taken into account in determining
whether particular foods or diets that are accessible can be considered the most appropriate
under given circumstances for the purposes of article 11 of the Covenant. The notion of
sustainability isintrinsically linked to the notion of adequate food or food security, implying
food being accessible for both present and future generations. The precise meaning of
“adequacy” isto alarge extent determined by prevailing social, economic, cultural, climatic,
ecological and other conditions, while “sustainability” incorporates the notion of long-term
availability and accessihility.

8. The Committee considers that the core content of the right to adequate food implies:

The availability of food in a quantity and quality sufficient to satisfy the dietary needs of
individuals, free from adverse substances, and acceptable within a given culture;

The accessibility of such food in ways that are sustainable and that do not interfere with the
enjoyment of other human rights.
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10.

11.

12.

13.

Dietary needs implies that the diet as a whole contains a mix of nutrients for physical and
mental growth, development and maintenance, and physical activity that are in compliance
with human physiological needsat al stagesthroughout thelife cycle and according to gender
and occupation. Measures may therefore need to be taken to maintain, adapt or strengthen
dietary diversity and appropriate consumption and feeding patterns, including breast-feeding,
while ensuring that changes in availability and access to food supply as a minimum do not
negatively affect dietary composition and intake.

Free from adver se substances sets requirements for food safety and for arange of protective
measures by both public and private means to prevent contamination of foodstuffs through
adulteration and/or through bad environmental hygiene or inappropriate handling at different
stages throughout the food chain; care must also be taken to identify and avoid or destroy
naturally occurring toxins.

Cultural or consumer acceptability impliesthe need also to takeinto account, asfar aspossible,
perceived non nutrient-based values attached to food and food consumption and informed
consumer concerns regarding the nature of accessible food supplies.

Availability refersto the possibilities either for feeding oneself directly from productive land
or other natural resources, or for well functioning distribution, processing and market systems
that can move food from the site of production to where it is needed in accordance with
demand.

Accessibility encompasses both economic and physical accessibility:

Economic accessibility impliesthat personal or household financial costs associated with the
acquisition of food for an adequate diet should be at a level such that the attainment and
satisfaction of other basic needs are not threatened or compromised. Economic accessibility
appliesto any acquisition pattern or entitlement through which people procure their food and
Isameasure of the extent to which it is satisfactory for the enjoyment of the right to adequate
food. Socially vulnerable groups such aslandless persons and other particularly impoverished
segments of the population may need attention through special programmes.

Physical accessibility implies that adequate food must be accessible to everyone, including
physically vulnerable individuals, such as infants and young children, elderly people, the
physically disabled, theterminally ill and personswith persistent medical problems, including
the mentally ill. Victims of natural disasters, people living in disaster-prone areas and other
specialy disadvantaged groups may need specia attention and sometimes priority consideration
with respect to accessibility of food. A particular vulnerability is that of many indigenous
popul ation groups whose access to their ancestral lands may be threatened.

Obligations and violations

14.
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The nature of thelegal obligations of States Partiesare set out in article 2 of the Covenant and
has been dealt with in the Committee’'s General Comment No. 3 (1990). The principal obligation
Isto take steps to achieve progressively the full realization of theright to adequate food. This
imposes an obligation to move as expeditiously as possible towards that goal. Every Stateis



obliged to ensure for everyone under its jurisdiction access to the minimum essential food
which is sufficient, nutritionally adequate and safe, to ensure their freedom from hunger.

15. The right to adequate food, like any other human right, imposes three types or levels of
obligations on States Parties. the obligations to respect, to protect and to fulfil. In turn, the
obligation to fulfil incorporates both an obligation to facilitate and an obligation to provide. 1/
The obligation to respect existing access to adequate food requires States Parties not to take
any measuresthat result in preventing such access. The obligation to protect requires measures
by the State to ensure that enterprises or individuals do not deprive individuals of their access
to adequatefood. Theobligation to fulfil (facilitate) meansthe State must pro-actively engage
in activities intended to strengthen people’s access to and utilization of resources and means
to ensuretheir livelihood, including food security. Finally, whenever anindividual or groupis
unable, for reasons beyond their control, to enjoy the right to adequate food by the means at
their disposal, States have the obligation to fulfil (provide) that right directly. This obligation
also applies for persons who are victims of natural or other disasters.

16. Some measures at these different levelsof obligations of States Partiesare of amoreimmediate
nature, while other measures are more of along-term character, to achieve progressively the
full realization of the right to food.

17. Violations of the Covenant occur when a State fails to ensure the satisfaction of, at the very
least, the minimum essential level required to be free from hunger. In determining which
actions or omissions amount to a violation of the right to food, it is important to distinguish
theinability from the unwillingness of a State Party to comply. Should a State Party argue that
resource constraints make it impossible to provide accessto food for those who are unabl e by
themselvesto secure such access, the State hasto demonstrate that every effort has been made
to use all the resources at its disposal in an effort to satisfy, as a matter of priority, those
minimum obligations. This follows from Article 2.1 of the Covenant, which obliges a State
Party to take the necessary steps to the maximum of its available resources, as previously
pointed out by the Committeein its General Comment No. 3, paragraph 10. A State claiming
that it is unable to carry out its obligation for reasons beyond its control therefore has the
burden of proving that thisisthe case and that it has unsuccessfully sought to obtain international
support to ensure the availability and accessibility of the necessary food.

18. Furthermore, any discrimination in accessto food, aswell asto means and entitlementsfor its
procurement, on the grounds of race, colour, sex, language, age, religion, political or other
opinion, national or social origin, property, birth or other status with the purpose or effect of
nullifying or impairing the equal enjoyment or exercise of economic, social and cultural rights
constitutes a violation of the Covenant.

19. Violations of the right to food can occur through the direct action of States or other entities
insufficiently regul ated by States. Theseinclude: theformal repeal or suspension of legislation
necessary for the continued enjoyment of theright to food; denial of accessto food to particular
individuals or groups, whether the discrimination isbased on legislation or is pro-active; the
prevention of accessto humanitarianfood aid ininternal conflictsor other emergency situations;
adoption of legidation or policies which are manifestly incompatible with pre-existing legal
obligations relating to the right to food; and failure to regulate activities of individuals or
groups so asto prevent them from violating the right to food of others, or thefailure of a State
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20.

totakeinto account itsinternational legal obligationsregarding theright to food when entering
into agreements with other States or with international organizations.

Whileonly States are partiesto the Covenant and are thus ultimately accountablefor compliance
with it, all members of society - individuals, families, local communities, non-governmental
organizations, civil society organizations, as well as the private business sector - have
responsibilities in the realization of the right to adequate food. The State should provide an
environment that facilitates implementation of these responsibilities. The private business
sector — national and transnational - should pursue its activities within the framework of a
code of conduct conducive to respect of the right to adequate food, agreed upon jointly with
the Government and civil society.

| mplementation at the national level

21.

22.

23.

24,

25.
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Themost appropriate waysand means of implementing theright to adequate food will inevitably
vary significantly from one State Party to another. Every Statewill have amargin of discretion
in choosing its own approaches, but the Covenant clearly requires that each State Party take
whatever steps are necessary to ensure that everyone is free from hunger and as soon as
possible can enjoy the right to adequate food. This will require the adoption of a national
strategy to ensure food and nutrition security for all, based on human rights principles that
definethe objectives, and the formulation of policiesand corresponding benchmarks. It should
also identify the resources available to meet the objectives and the most cost-effective way of
using them.

The strategy should be based on a systematic identification of policy measures and activities
relevant to the situation and context, as derived from the normative content of the right to
adequate food and spelled out in relation to the levels and nature of State Parties’ obligations
referred to in paragraph 15 of the present general comment. This will facilitate coordination
between ministries and regional and local authorities and ensure that related policies and
administrative decisionsarein compliance with the obligationsunder article 11 of the Covenant.

The formulation and implementation of national strategies for the right to food requires full
compliance with the principles of accountability, transparency, people’s participation,
decentralization, legid ative capacity and theindependence of the judiciary. Good governance
is essential to the redlization of all human rights, including the elimination of poverty and
ensuring a satisfactory livelihood for all.

Appropriate institutional mechanisms should be devised to secure a representative process
towards the formulation of astrategy, drawing on all available domestic expertise relevant to
food and nutrition. The strategy should set out the responsibilities and time-frame for the
implementation of the necessary measures.

The strategy should address critical issues and measures in regard to all aspects of the food
system, including the production, processing, distribution, marketing and consumption of
safe food, as well as parallel measures in the fields of health, education, employment and
social security. Care should be taken to ensure the most sustainable management and use of
natural and other resources for food at the national, regional, local and household levels.



26.

27.

28.

The strategy should give particular attention to the need to prevent discrimination in accessto
food or resourcesfor food. Thisshould include: guaranteesof full and equal accessto economic
resources, particularly for women, including the right to inheritance and the ownership of
land and other property, credit, natural resources and appropriate technology; measures to
respect and protect self-employment and work which provides a remuneration ensuring a
decent living for wage earners and their families (as stipulated in article 7 (a) (ii) of the
Covenant); maintaining registries on rightsin land (including forests).

As part of their obligations to protect people's resource base for food, States Parties should
take appropriate steps to ensure that activities of the private business sector and civil society
are in conformity with the right to food.

Even where a State faces severe resource constraints, whether caused by aprocess of economic
adjustment, economic recession, climatic conditions or other factors, measures should be
undertaken to ensure that the right to adequate food is especially fulfilled for vulnerable
population groups and individuals.

Benchmarks and framework legislation

29.

30.

In implementing the country-specific strategiesreferred to above, States should set verifiable
benchmarks for subsequent national and international monitoring. In this connection, States
should consider the adoption of aframework law asamajor instrument in theimplementation
of the national strategy concerning the right to food. The framework law should include
provisions on its purpose; the targets or goals to be achieved and the time-frame to be set for
the achievement of those targets; the means by which the purpose could be achieved described
in broad terms, in particular theintended collaboration with civil society and the private sector
and with international organizations; institutional responsibility for the process; and the nationa
mechanisms for its monitoring, as well as possible recourse procedures. In developing the
benchmarks and framework legislation, States Parties should actively involve civil society
organizations.

Appropriate United Nations programmes and agencies should assist, upon request, in drafting
the framework legislation and in reviewing the sectoral legislation. FAO, for example, has
considerabl e expertise and accumul ated knowledge concerning legislation in thefield of food
and agriculture. The United Nations Children’s Fund (UNICEF) has equivalent expertise
concerning legislation with regard to the right to adequate food for infants and young children
through maternal and child protection including legislation to enabl e breast-feeding, and with
regard to the regulation of marketing of breast milk substitutes.

Monitoring

31

States Parties shall develop and maintain mechanisms to monitor progress towards the
realization of theright to adequate food for all, to identify the factorsand difficulties affecting
the degree of implementation of their obligations, and to facilitate the adoption of corrective
legislation and administrative measures, including measures to implement their obligations
under articles 2.1 and 23 of the Covenant.
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Remedies and accountability

32.

33.

35.

Any person or group who isavictim of aviolation of the right to adequate food should have
access to effective judicial or other appropriate remedies at both national and international
levels. All victims of such violations are entitled to adequate reparation, which may take the
form of restitution, compensation, satisfaction or guarantees of non-repetition. National
Ombudsmen and human rights commissions should address violations of the right to food.

The incorporation in the domestic legal order of international instruments recognizing the
right to food, or recognition of their applicability, can significantly enhance the scope and
effectiveness of remedial measures and should be encouraged in al cases. Courtswould then
be empowered to adjudicate viol ations of the core content of theright to food by direct reference
to obligations under the Covenant.

. Judges and other members of the legal profession are invited to pay greater attention to

violations of the right to food in the exercise of their functions.

States Parties should respect and protect thework of human rights advocates and other members
of civil society who assist vulnerable groupsin the realization of their right to adequate food.

| nter national obligations

States Parties

36.

37.

Inthe spirit of article 56 of the Charter of the United Nations, the specific provisions contained
in articles 11, 2.1, and 23 of the Covenant and the Rome Declaration of the World Food
Summit, States Parties should recognize the essential role of international cooperation and
comply with their commitment to take joint and separate action to achieve thefull realization
of the right to adequate food. In implementing this commitment, States Parties should take
steps to respect the enjoyment of the right to food in other countries, to protect that right, to
facilitate accessto food and to provide the necessary aid when required. States Parties should,
ininternational agreementswhenever relevant, ensure that the right to adequate food is given
due attention and consider the development of further international legal instruments to that
end.

States Parties should refrain at all times from food embargoes or similar measures which
endanger conditions for food production and access to food in other countries. Food should
never be used asan instrument of political and economic pressure. Inthisregard, the Committee
recallsitsposition, stated inits General Comment No. 8, on the rel ationship between economic
sanctions and respect for economic, social and cultural rights.

Sates and international organizations

38.
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States have ajoint and individual responsibility, in accordance with the Charter of the United
Nations, to cooperate in providing disaster relief and humanitarian assistance in times of
emergency, including assistanceto refugees and internally displaced persons. Each State should
contribute to this task in accordance with its ability. The role of the World Food Programme
(WFP) and the Office of the United Nations High Commissioner for Refugees (UNHCR),



and increasingly that of UNICEF and FAO is of particular importance in this respect and
should be strengthened. Priority infood aid should be given to the most vulnerabl e popul ations.

39. Food aid should, asfar as possible, be provided in ways which do not adversely affect local
producersand local markets, and should be organized in waysthat facilitate the returnto food
self-reliance of the beneficiaries. Such aid should be based on the needs of the intended
beneficiaries. Products included in international food trade or aid programmes must be safe
and culturally acceptable to the recipient popul ation.

The United Nations and other international organizations

40. Therole of the United Nations agencies, including through the United Nations Devel opment
Assistance Framework (UNDAF) at the country level, in promoting the realization of the
right to food is of special importance. Coordinated efforts for the realization of the right to
food should be maintai ned to enhance coherence and i nteraction among all the actors concerned,
including the various components of civil society. Thefood organizations, FAO, WFPand the
International Fund for Agricultural Development (IFAD) in conjunction with the United Nations
Development Programme (UNDP), UNICEF, the World Bank and the regional development
banks, should cooperate more effectively, building on their respective expertise, on the
implementation of the right to food at the national level, with due respect to their individual
mandates.

41. The international financial institutions, notably the International Monetary Fund (IMF) and
the World Bank, should pay greater attention to the protection of the right to food in their
lending policies and credit agreements and in international measures to deal with the debt
crisis. Care should betaken, in line with the Committee’s Genera Comment No. 2, paragraph
9, in any structural adjustment programme to ensure that the right to food is protected.

Notes

1/ Originally three levels of obligations were proposed: to respect, protect and assist/fulfil. (See
Right to adequate food as a human right, Study Series No. 1, New York, 1989 (United Nations
publication, SalesNo. E.89.X1V.2).) Theintermediate level of “tofacilitate’ hasbeen proposed as
a Committee category, but the Committee decided to maintain the three levels of obligation.
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1.

M. No0.13- The Right to Education (Article 12 of the International Covenant
on Economic, Social and Cultural Rights) (1999)"

Education isboth ahuman right in itself and an indispensable means of realizing other human
rights. As an empowerment right, education is the primary vehicle by which economically
and socially marginalized adults and children can lift themselves out of poverty and obtain
the means to participate fully in their communities. Education hasavita rolein empowering
women, safeguarding children from expl oitative and hazardous labour and sexual exploitation,
promoting human rights and democracy, protecting the environment, and controlling popul ation
growth. Increasingly, education is recognized as one of the best financial investments States
can make. But the importance of education isnot just practical: awell-educated, enlightened
and active mind, able to wander freely and widely, is one of the joys and rewards of human
existence.

The International Covenant on Economic, Social and Cultural Rights (ICESCR) devotestwo
articles to the right to education, articles 13 and 14. Article 13, the longest provision in the
Covenant, is the most wide-ranging and comprehensive article on the right to education in
international human rights law. The Committee has already adopted General Comment 11 on
article 14 (plansof action for primary education); General Comment 11 and the present general
comment are complementary and should be considered together. The Committeeisawarethat
for millions of people throughout the world, the enjoyment of the right to education remains
a distant goal. Moreover, in many cases, this goa is becoming increasingly remote. The
Committee is aso conscious of the formidable structural and other obstacles impeding the
full implementation of article 13 in many States Parties.

With aview to assisting States Parties implementation of the Covenant and the fulfilment of
their reporting obligations, this general comment focuses on the normative content of article
13 (Part I, paras. 4-42), some of the obligations arising from it (Part I, paras. 43-57), and
someillustrativeviolations (Part |1, paras. 58-59). Part |11 briefly remarks upon the obligations
of actors other than States Parties. The genera comment is based upon the Committee’s
experience in examining States Parties, reports over many years.

I.NORMATIVE CONTENT OF ARTICLE 13

Article 13 (1): Aims and objectives of education

4.

States Parties agree that all education, whether public or private, formal or non-formal, shall
be directed towards the aims and objectivesidentified in article 13 (1). The Committee notes
that these educational objectivesreflect the fundamental purposesand principlesof the United
Nations as enshrined in Articles 1 and 2 of the Charter. For the most part, they are also found
inarticle 26 (2) of the Universal Declaration of Human Rights, although article 13 (1) addsto
the Declaration in three respects. education shall be directed to the human personality’s* sense
of dignity”, it shall “enable all personsto participate effectively in afree society”, and it shall
promote understanding among all “ethnic” groups, aswell as nations and racial and religious
groups. Of those educational objectives which are common to article 26 (2) of the Universal
Declaration of Human Rightsand article 13 (1) of the Covenant, perhapsthe most fundamental

isthat “education shall be directed to the full development of the human personality”.
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5. The Committee notes that since the General Assembly adopted the Covenant in 1966, other
international instruments have further elaborated the objectivesto which education should be
directed. Accordingly, the Committee takesthe view that States Parties are required to ensure
that education conforms to the aims and objectivesidentified in article 13 (1), as interpreted
in the light of the World Declaration on Education for All (Jomtien, Thailand, 1990) (art. 1),
the Convention on the Rightsof the Child (art. 29 (1)), the Vienna Declaration and Programme
of Action (Part I, para. 33 and Part 11, para. 80), and the Plan of Action for the United Nations
Decade for Human Rights Education (para. 2). While al these texts closely correspond to
article 13 (1) of the Covenant, they also include elements which are not expressly provided
for in article 13 (1), such as specific references to gender equality and respect for the
environment. These new elementsareimplicit in, and reflect acontemporary interpretation of
article 13 (1). The Committee obtains support for this point of view from the widespread
endorsement that the previously mentioned texts have received from al regions of theworld.
2/

Article 13 (2): Theright to receive an education - some general remarks

6. While the precise and appropriate application of the terms will depend upon the conditions
prevailing in a particular State Party, education in all itsforms and at al levels shall exhibit
the following interrelated and essential features. 3/

(@ Awvailability - functioning educational institutions and programmes haveto be available
in sufficient quantity within the jurisdiction of the State Party. What they require to
function depends upon numerous factors, including the developmental context within
which they operate; for example, al institutions and programmes are likely to require
buildings or other protection from the elements, sanitation facilitiesfor both sexes, safe
drinking water, trained teachers receiving domestically competitive salaries, teaching
materials, and so on; while some will also require facilities such as alibrary, computer
facilities and information technology;

(b) Accessihility - educational institutions and programmes haveto be accessibleto everyone,
without discrimination, within the jurisdiction of the State Party. Accessibility hasthree
overlapping dimensions:

Non-discrimination - education must be accessible to all, especially the most
vulnerable groups, in law and fact, without discrimination on any of the prohibited
grounds (see paras. 31-37 on non-discrimination);

Physical accessibility - education has to be within safe physical reach, either by
attendance at some reasonably convenient geographic location (e.g. aneighbourhood
school) or viamodern technology (e.g. accessto a*“distancelearning” programme);

Economic accessibility - education has to be affordable to all. This dimension of
accessibility is subject to the differential wording of article 13 (2) in relation to
primary, secondary and higher education: whereas primary education shall be
available “free to all”, States Parties are required to progressively introduce free
secondary and higher education;
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7.

(c) Acceptability - the form and substance of education, including curricula and teaching
methods, haveto be acceptable (e.g. relevant, culturally appropriate and of good quality)
to studentsand, in appropriate cases, parents; thisis subject to the educational objectives
required by article 13 (1) and such minimum educational standards asmay be approved
by the State (see art. 13 (3) and (4));

(d) Adaptability - education has to be flexible so it can adapt to the needs of changing
societies and communities and respond to the needs of students within their diverse
social and cultural settings.

When considering the appropriate application of these “interrelated and essential features’
the best interests of the student shall be a primary consideration.

Article 13 (2) (a): Theright to primary education

8.

10.

Primary education includes the elements of availability, accessibility, acceptability and
adaptability which are common to education in al itsforms and at all levels. 4/

The Committee obtai ns guidance on the proper interpretation of theterm“ primary education”
from the World Declaration on Education for All which states: “ The main delivery system for
the basic education of children outside the family is primary schooling. Primary education
must be universal, ensure that the basic learning needs of all children are satisfied, and take
into account the culture, needs and opportunities of the community” (art. 5). “[B]asiclearning
needs’ are defined in article 1 of the World Declaration. 5/ While primary education is not
synonymous with basic education, there is a close correspondence between the two. In this
regard, the Committee endorses the position taken by UNICEF: “Primary education is the
most important component of basic education.” 6/

As formulated in article 13 (2) (@), primary education has two distinctive features:. it is
“compulsory” and “available free to all”. For the Committee's observations on both terms,
see paragraphs 6 and 7 of General Comment 11 on article 14 of the Covenant.

Article 13 (2) (b): Theright to secondary education

11.

12.
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Secondary education includes the elements of availability, accessibility, acceptability and
adaptability which are common to education in al itsformsand at all levels. 7/

While the content of secondary education will vary among States Parties and over time, it
includes completion of basic education and consolidation of the foundations for life-long
learning and human devel opment. It prepares students for vocationa and higher educational
opportunities. 8/ Article 13 (2) (b) applies to secondary education “in its different forms”,
thereby recognizing that secondary education demands flexible curriculaand varied delivery
systems to respond to the needs of students in different social and cultural settings. The
Committee encourages* alternative’ educational programmeswhich parallel regular secondary
school systems.



13.

14.

According to article 13 (2) (b), secondary education “shall be made generally available and
accessibleto all by every appropriate means, and in particular by the progressive introduction
of freeeducation”. The phrase*“ generally available” signifies, firstly, that secondary education
IS not dependent on a student’s apparent capacity or ability and, secondly, that secondary
education will be distributed throughout the State in such away that it isavailable on the same
basis to all. For the Committee’s interpretation of “accessible’, see paragraph 6 above. The
phrase “ every appropriate means’ reinforces the point that States Parties should adopt varied
and innovative approachesto the delivery of secondary educationin different social and cultural
contexts.

“[P]rogressive introduction of free education” means that while States must prioritize the
provision of free primary education, they also have an obligation to take concrete stepstowards
achieving free secondary and higher education. For the Committee’s general observationson
the meaning of the word “free”’, see paragraph 7 of General Comment 11 on article 14.

Technical and vocational education

15.

16.

Technical and vocational education (TVE) forms part of both the right to education and the
right to work (art. 6 (2)). Article 13 (2) (b) presents TVE as part of secondary education,
reflecting the particular importance of TVE at thislevel of education. Article 6 (2), however,
doesnot refer to TVE inrelation to aspecific level of education; it comprehendsthat TVE has
awider role, helping “to achieve steady economic, social and cultural development and full
and productive employment”. Also, the Universal Declaration of Human Rights states that
“[t]echnical and professional education shall be made generally available” (art. 26 (1)).
Accordingly, the Committee takestheview that TVE formsan integral element of all levelsof
education.9/

An introduction to technology and to the world of work should not be confined to specific
TVE programmes but should be understood as a component of general education. According
to the UNESCO Convention on Technical and Vocational Education (1989), TV E consists of
“all forms and levels of the educational processinvolving, in addition to general knowledge,
the study of technologies and related sciences and the acquisition of practical skills, know-
how, attitudes and understanding relating to occupations in the various sectors of economic
and social life” (art. 1 (@)). This view is aso reflected in certain ILO Conventions. 10/
Understood in this way, the right to TVE includes the following aspects:

(@ It enables students to acquire knowledge and skills which contribute to their personal
development, self-reliance and employability and enhances the productivity of their
familiesand communities, including the State Party’ seconomic and social development;

(b) It takes account of the educational, cultural and social background of the population
concerned; the skills, knowledge and level s of qualification needed in the various sectors
of the economy; and occupational health, safety and welfare;

(c) Providesretraining for adultswhose current knowledge and skills have become obsolete
owing to technological, economic, employment, social or other changes;
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(d) It consists of programmes which give students, especially those from developing
countries, the opportunity to receive TVE in other States, with aview to the appropriate
transfer and adaptation of technology;

(e) Itconsists, inthe context of the Covenant’s non-discrimination and equality provisions,
of programmes which promote the TVE of women, girls, out-of-school youth,
unemployed youth, the children of migrant workers, refugees, personswith disabilities
and other disadvantaged groups.

Article 13 (2) (c): Theright to higher education

17. Higher education includes the elements of availability, accessibility, acceptability and
adaptability which are common to education in all itsforms at all levels. 11/

18. While article 13 (2) (c) is formulated on the same lines as article 13 (2) (b), there are three
differences between the two provisions. Article 13 (2) (c) does not include a reference to
either education “in its different forms” or specifically to TVE. In the Committee's opinion,
these two omissionsreflect only adifference of emphasis between article 13 (2) (b) and (c). If
higher education isto respond to the needs of studentsin different social and cultural settings,
it must haveflexiblecurriculaand varied delivery systems, such asdistancelearning; in practice,
therefore, both secondary and higher education have to be available “in different forms’. As
for the lack of reference in article 13 (2) (c) to technical and vocational education, given
article 6 (2) of the Covenant and article 26 (1) of the Universal Declaration, TVE forms an
integral component of al levels of education, including higher education. 12/

19. The third and most significant difference between article 13 (2) (b) and (c) is that while
secondary education “shall be made generally available and accessibleto all”, higher education
“shall be made equally accessibleto all, on the basis of capacity”. Accordingtoarticle 13 (2)
(c), higher education is not to be “generally available”, but only available “on the basis of
capacity”. The “capacity” of individuals should be assessed by reference to all their relevant
expertise and experience.

20. Sofar asthewording of article 13 (2) (b) and (c) isthe same (e.g. “the progressiveintroduction
of free education™), see the previous comments on article 13 (2) (b).

Article 13 (2) (d): Theright to fundamental education

21. Fundamental education includes the elements of availability, accessibility, acceptability and
adaptability which are common to education in all itsformsand at al levels. 13/

22. Ingeneral terms, fundamental education correspondsto basic education as set out in the World
Declaration on Education For All. 14/ By virtue of article 13 (2) (d), individuals “who have
not received or completed the whole period of their primary education” have a right to
fundamental education, or basic education as defined in the World Declaration on Education
For All.

23. Since everyone hasthe right to the satisfaction of their “basic learning needs’ as understood
by the World Declaration, the right to fundamental education is not confined to those “who
have not received or completed the whole period of their primary education”. The right to
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24,

fundamental education extends to all those who have not yet satisfied their “basic learning
needs’.

It should be emphasized that enjoyment of the right to fundamental education is not limited
by age or gender; it extendsto children, youth and adults, including ol der persons. Fundamental
education, therefore, isanintegral component of adult education and life-long learning. Because
fundamental education is aright of all age groups, curricula and delivery systems must be
devised which are suitable for students of all ages.

Article13(2) (e): A school system; adequatefellowship system: material conditions of teaching

staff

25.

26.

27.

The requirement that the “ development of a system of schools at all levels shall be actively
pursued”’ meansthat a State Party is obliged to have an overall developmental strategy for its
school system. The strategy must encompass schooling at al levels, but the Covenant requires
States Parties to prioritize primary education (see para. 51). “[A]ctively pursued” suggests
that the overall strategy should attract a degree of governmental priority and, in any event,
must be implemented with vigour.

The requirement that “an adequate fellowship system shall be established” should be read
with the Covenant’s non-discrimination and equality provisions; thefellowship system should
enhance equality of educational access for individuals from disadvantaged groups.

Whilethe Covenant requiresthat “the material conditions of teaching staff shall be continuoudy
improved”, in practice the general working conditions of teachers have deteriorated, and reached
unacceptably low levels, in many States Parties in recent years. Not only is thisinconsistent
with article 13 (2) (e), but it isalso amajor obstacleto the full realization of students’ right to
education. The Committee also notes the relationship between articles 13 (2) (e), 2 (2), 3and
6-8 of the Covenant, including the right of teachers to organize and bargain collectively;
drawsthe attention of States Partiesto the joint UNESCO-ILO Recommendation Concerning
the Status of Teachers (1966) and the UNESCO Recommendation Concerning the Status of
Higher-Education Teaching Personnel (1997); and urges States Parties to report on measures
they are taking to ensure that all teaching staff enjoy the conditions and status commensurate
with their role.

Article 13 (3) and (4): Theright to educational freedom

28.

Article 13 (3) has two elements, one of which is that States Parties undertake to respect the
liberty of parents and guardians to ensure the religious and moral education of their children
in conformity with their own convictions. 15/ The Committeeisof the view that this element
of article 13 (3) permits public school instruction in subjects such as the general history of
religionsand ethicsif itisgivenin an unbiased and objective way, respectful of the freedoms
of opinion, conscience and expression. It notesthat public education that includesinstruction
inaparticular religion or belief isinconsistent with articlel3 (3) unless provisionis made for
non-discriminatory exemptions or aternativesthat would accommodate the wishes of parents
and guardians.
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29. The second element of article 13 (3) is the liberty of parents and guardians to choose other
than public schools for their children, provided the schools conform to “such minimum
educational standards asmay belaid down or approved by the State”. Thishasto beread with
the complementary provision, article 13 (4), which affirms “the liberty of individuals and
bodies to establish and direct educational institutions’, provided the institutions conform to
the educational objectives set out in article 13 (1) and certain minimum standards. These
minimum standards may relate to issues such as admission, curricula and the recognition of
certificates. In their turn, these standards must be consistent with the educational objectives
set out in article 13 (1).

30. Under article 13 (4), everyone, including non-national s, has the liberty to establish and direct
educational institutions. The liberty also extendsto “bodies’, i.e. legal persons or entities. It
includestheright to establish and direct all types of educational institutions, including nurseries,
universities and institutions for adult education. Given the principles of non-discrimination,
equal opportunity and effective participation in society for al, the State has an obligation to
ensurethat theliberty set out in article 13 (4) doesnot lead to extreme disparities of educational
opportunity for some groupsin society.

Article 13: Special topics of broad application

Non-discrimination and equal treatment

31. The prohibition against discrimination enshrined in article 2 (2) of the Covenant is subject to
neither progressive realization nor the avail ability of resources; it appliesfully and immediately
to all aspects of education and encompasses all internationally prohibited grounds of
discrimination. The Committee interprets articles 2 (2) and 3 in the light of the UNESCO
Convention against Discrimination in Education, the relevant provisions of the Convention
onthe Elimination of All Formsof Discrimination against Women, the International Convention
on the Elimination of All Forms of Racial Discrimination, the Convention on the Rights of
the Child and the ILO Indigenous and Tribal Peoples Convention, 1989 (Convention No.
169), and wishesto draw particular attention to the following issues.

32. Theadoption of temporary specia measuresintended to bring about de facto equality for men
and women and for disadvantaged groupsis not aviolation of the right to non-discrimination
with regard to education, so long as such measures do not |ead to the maintenance of unequal
or separate standards for different groups, and provided they are not continued after the
objectives for which they were taken have been achieved.

33. In some circumstances, separate educational systemsor institutionsfor groups defined by the
categoriesin article 2 (2) shall be deemed not to constitute a breach of the Covenant. In this
regard, the Committee affirms article 2 of the UNESCO Convention against Discrimination
in Education (1960). 16/

34. The Committeetakesnote of article 2 of the Convention on the Rights of the Child and article
3 (e) of the UNESCO Convention against Discrimination in Education and confirmsthat the
principle of non-discrimination extendsto all persons of school ageresiding intheterritory of
a State Party, including non-nationals, and irrespective of their legal status.
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35.

36.

37.

Sharp disparitiesin spending policiesthat result in differing qualities of education for persons
residing in different geographic locations may constitute discrimination under the Covenant.

The Committee affirms paragraph 35 of its General Comment 5, which addresses the issue of
persons with disabilities in the context of the right to education, and paragraphs 36-42 of its
General Comment 6, which address the issue of older personsin relation to articles 13-15 of
the Covenant.

States Parties must closely monitor education - including all relevant policies, institutions,
programmes, spending patterns and other practices - so as to identify and take measures to
redress any defacto discrimination. Educational datashould be disaggregated by the prohibited
grounds of discrimination.

Academic freedom and institutional autonomy 17/

38.

39.

40.

In the light of its examination of numerous States Parties' reports, the Committee has formed
the view that the right to education can only be enjoyed if accompanied by the academic
freedom of staff and students. Accordingly, even though the issueis not explicitly mentioned
in article 13, it is appropriate and necessary for the Committee to make some observations
about academic freedom. The following remarks give particular attention to institutions of
higher education because, inthe Committee' sexperience, staff and studentsin higher education
are especially vulnerableto political and other pressures which undermine academic freedom.
The Committee wishesto emphasize, however, that staff and studentsthroughout the education
sector are entitled to academic freedom and many of the following observations have general
application.

Members of the academic community, individually or collectively, arefreeto pursue, develop
and transmit knowledge and ideas, through research, teaching, study, discussion,
documentation, production, creation or writing. Academic freedom includes the liberty of
individuals to express freely opinions about the institution or system in which they work, to
fulfil their functions without discrimination or fear of repression by the State or any other
actor, to participate in professional or representative academic bodies, and to enjoy al the
internationally recognized human rights applicableto other individual sin the samejurisdiction.
The enjoyment of academic freedom carrieswith it obligations, such asthe duty to respect the
academic freedom of others, to ensure the fair discussion of contrary views, and to treat all
without discrimination on any of the prohibited grounds.

The enjoyment of academic freedom requiresthe autonomy of institutions of higher education.
Autonomy is that degree of self-governance necessary for effective decision-making by
institutions of higher education in relation to their academic work, standards, management
and related activities. Self-governance, however, must be consistent with systems of public
accountability, especially in respect of funding provided by the State. Given the substantial
public investments madein higher education, an appropriate balance hasto be struck between
institutional autonomy and accountability. While there is no single model, institutional
arrangements should befair, just and equitable, and astransparent and participatory aspossible.
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Discipline in schools 18/

41.

In the Committee's view, corporal punishment is inconsistent with the fundamental guiding
principle of international human rights law enshrined in the Preambles to the Universal
Declaration of Human Rights and both Covenants: the dignity of the individual. 19/ Other
aspects of school discipline may also be inconsistent with human dignity, such as public
humiliation. Nor should any form of discipline breach other rights under the Covenant, such
astheright to food. A State Party isrequired to take measures to ensure that discipline which
isinconsi stent with the Covenant does not occur inany public or private educational institution
withinitsjurisdiction. The Committee wel comesinitiativestaken by some States Partieswhich
actively encourage schoolstointroduce” positive”, non-violent approachesto school discipline.

Limitations on article 13

42.

The Committee wishes to emphasize that the Covenant’s limitations clause, article 4, is
primarily intended to be protective of the rights of individuals rather than permissive of the
imposition of limitations by the State. Consequently, a State Party which closes a university
or other educational institution on grounds such as national security or the preservation of
public order has the burden of justifying such a serious measure in relation to each of the
elementsidentified in article 4.

[I. STATESPARTIES OBLIGATIONSAND VIOLATIONS

General legal obligations

43.

45.

46.
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While the Covenant provides for progressive realization and acknowledges the constraints
due to the limits of available resources, it also imposes on States Parties various obligations
which are of immediate effect. 20/ States Parties have immediate obligations in relation to
the right to education, such as the “guarantee” that the right “will be exercised without
discrimination of any kind” (art. 2 (2)) and the obligation “to take steps’ (art. 2 (1)) towards
the full realization of article 13. 21/ Such steps must be “ deliberate, concrete and targeted”
towards the full realization of the right to education.

The realization of the right to education over time, that is “progressively”, should not be
interpreted as depriving States Parties’ obligations of all meaningful content. Progressive
realization means that States Parties have a specific and continuing obligation “to move as
expeditiously and effectively as possible” towards the full realization of article 13. 22/

There is a strong presumption of impermissibility of any retrogressive measures taken in
relation to the right to education, as well as other rights enunciated in the Covenant. If any
deliberately retrogressive measures are taken, the State Party has the burden of proving that
they have been introduced after the most careful consideration of all alternativesand that they
arefully justified by referenceto thetotality of the rights provided for in the Covenant and in
the context of the full use of the State Party’s maximum available resources. 23/

The right to education, like all human rights, imposes three types or levels of obligations on
States Parties: the obligations to respect, protect and fulfil. In turn, the obligation to fulfil
incorporates both an obligation to facilitate and n obligation to provide.



47.

48.

The obligation to respect requires States Parties to avoid measures that hinder or prevent the
enjoyment of the right to education. The obligation to protect requires States Parties to take
measuresthat prevent third partiesfrom interfering with the enjoyment of theright to education.
The obligation to fulfil (facilitate) requires States to take positive measures that enable and
assist individualsand communitiesto enjoy theright to education. Finally, States Parties have
an obligation to fulfil (provide) the right to education. As a general rule, States Parties are
obliged to fulfil (provide) a specific right in the Covenant when an individual or group is
unable, for reasons beyond their control, to realize the right themselves by the means at their
disposal. However, the extent of this obligation is always subject to the text of the Covenant.

In this respect, two features of article 13 require emphasis. Firgt, it is clear that article 13
regards States as having principal responsibility for the direct provision of education in most
circumstances, States Parties recognize, for example, that the “development of a system of
schoolsat al levelsshall be actively pursued” (art. 13 (2) (e)). Secondly, given the differential
wording of article 13 (2) inrelation to primary, secondary, higher and fundamental education,
the parameters of a State Party’sobligation to fulfil (provide) are not the samefor al levels of
education. Accordingly, in light of the text of the Covenant, States Parties have an enhanced
obligation to fulfil (provide) regarding the right to education, but the extent of thisobligation
isnot uniform for al levels of education. The Committee observes that this interpretation of
theobligationto fulfil (provide) inrelation to article 13 coincides with the law and practice of
numerous States Parties.

Specific legal obligations

49,

50.

51

States Parties are required to ensurethat curricula, for all levels of the educational system, are
directed to the objectivesidentified in article 13 (1). 24/ They are a so obliged to establish and
maintain a transparent and effective system which monitors whether or not education is, in
fact, directed to the educational objectives set out in article 13 (1).

In relation to article 13 (2), States have obligations to respect, protect and fulfil each of the
“essential features’ (availability, accessibility, acceptability, adaptability) of the right to
education. By way of illustration, a State must respect the availability of education by not
closing private schools; protect the accessibility of education by ensuring that third parties,
including parents and employers, do not stop girls from going to school; fulfil (facilitate) the
acceptability of education by taking positive measures to ensure that education is culturally
appropriate for minorities and indigenous peoples, and of good quality for all; fulfil (provide)
the adaptability of education by designing and providing resourcesfor curriculawhich reflect
the contemporary needs of studentsin achanging world; and fulfil (provide) the availability
of education by actively developing a system of schools, including building classrooms,
delivering programmes, providing teaching materials, training teachers and paying them
domestically competitive salaries.

Asalready observed, the obligations of States Partiesin relation to primary, secondary, higher
and fundamental education are not identical. Given thewording of article 13 (2), States Parties
are obliged to prioritize the introduction of compulsory, free primary education. 25/ This
interpretation of article 13 (2) isreinforced by the priority accorded to primary education in
article 14. The obligation to provide primary education for al is an immediate duty of all
States Parties.
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53.

55.

56.

57.
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In relation to article 13 (2) (b)-(d), a State Party has an immediate obligation “to take steps’
(art. 2 (1)) towards the realization of secondary, higher and fundamental education for al
thosewithinitsjurisdiction. At aminimum, the State Party isrequired to adopt and implement
a national educational strategy which includes the provision of secondary, higher and
fundamental education in accordance with the Covenant. This strategy should include
mechanisms, such asindicators and benchmarks on the right to education, by which progress
can be closely monitored.

Under article 13 (2) (e), States Parties are obliged to ensure that an educational fellowship
system is in place to assist disadvantaged groups. 26/ The obligation to pursue actively the
“development of a system of schools at all levels’ reinforces the principal responsibility of
States Parties to ensure the direct provision of the right to education in most circumstances.
27/

States Parties are obliged to establish * minimum educational standards’ to which al educational
institutions established in accordance with article 13 (3) and (4) are required to conform.
They must also maintain atransparent and effective system to monitor such standards. A State
Party has no obligation to fund institutions established in accordance with article 13 (3) and
(4); however, if aState electsto makeafinancial contribution to private educational institutions,
it must do so without discrimination on any of the prohibited grounds.

States Parties have an obligation to ensure that communities and families are not dependent
on child labour. The Committee especially affirmstheimportance of education in eliminating
child labour and the obligations set out in article 7 (2) of the Worst Forms of Child Labour
Convention, 1999 (Convention No. 182). 28/ Additionally, given article 2 (2), States Parties
are obliged to remove gender and other stereotyping which impedes the educational access of
girls, women and other disadvantaged groups.

Inits General Comment 3, the Committee drew attention to the obligation of all States Parties
to take steps, “individually and through international assistance and cooperation, especially
economic and technical”, towardsthefull realization of therightsrecognized in the Covenant,
such as the right to education. 29/ Articles 2 (1) and 23 of the Covenant, Article 56 of the
Charter of the United Nations, article 10 of the World Declaration on Education for All, and
Part |, paragraph 34 of the Vienna Declaration and Programme of Action all reinforce the
obligation of States Parties in relation to the provision of international assistance and
cooperation for the full realization of the right to education. In relation to the negotiation and
ratification of international agreements, States Parties should take steps to ensure that these
instruments do not adversely impact upon the right to education. Similarly, States Parties
have an obligation to ensure that their actions as members of international organizations,
including international financial institutions, take due account of the right to education.

In its General Comment 3, the Committee confirmed that States Parties have “a minimum
core obligation to ensure the satisfaction of, at the very least, minimum essential levels’ of
each of the rights enunciated in the Covenant, including “the most basic forms of education”.
In the context of article 13, this core includes an obligation: to ensure the right of access to
public educational institutions and programmes on anon-discriminatory basis; to ensure that
education conformsto the objectives set out in article 13 (1); to provide primary education for
al inaccordancewith article 13 (2) (a); to adopt and implement anational educational strategy



whichincludes provision for secondary, higher and fundamental education; and to ensurefree
choice of education without interference from the State or third parties, subject to conformity
with “minimum educational standards’ (art. 13 (3) and (4)).

Violations

58.

59.

60.

When the normative content of article 13 (Part 1) is applied to the general and specific
obligations of States Parties (Part 11), a dynamic process is set in motion which facilitates
identification of violations of theright to education. Violations of article 13 may occur through
the direct action of States Parties (acts of commission) or through their failure to take steps
required by the Covenant (acts of omission).

By way of illustration, violations of article 13 include: the introduction or failure to repeal
legidlation which discriminates against individual s or groups, on any of the prohibited grounds,
in the field of education; the failure to take measures which address de facto educational
discrimination; the use of curricula inconsistent with the educational objectives set out in
article 13 (1); thefailureto maintain atransparent and effective system to monitor conformity
with article 13 (1); thefailureto introduce, as amatter of priority, primary education whichis
compulsory and available free to al; the failure to take “ deliberate, concrete and targeted”
measurestowardsthe progressive realization of secondary, higher and fundamental education
in accordance with article 13 (2) (b)-(d); the prohibition of private educational institutions;
the failure to ensure private educational institutions conform to the “minimum educational
standards’ required by article 13 (3) and (4); the denial of academic freedom of staff and
students; the closure of educational institutionsin timesof political tension in non-conformity
with article 4.

OBLIGATIONSOFACTORSOTHER THAN STATES PARTIES

Given article 22 of the Covenant, the role of the United Nations agencies, including at the
country level through the United Nations Devel opment Assistance Framework (UNDAF), is
of special importance in relation to the realization of article 13. Coordinated efforts for the
realization of the right to education should be maintained to improve coherence and interaction
among all the actors concerned, including the various components of civil society. UNESCO,
the United Nations Development Programme, UNICEF, ILO, the World Bank, the regional
development banks, the International Monetary Fund and other relevant bodies within the
United Nations system should enhance their cooperation for the mplementation of the right
to education at the national level, with due respect to their specific mandates, and building on
their respective expertise. In particular, the international financial institutions, notably the
World Bank and IMF, should pay greater attention to the protection of theright to educationin
their lending policies, credit agreements, structural adjustment programmes and measures
taken in response to the debt crisis. 30/ When examining the reports of States Parties, the
Committee will consider the effects of the assistance provided by all actors other than States
Parties on the ability of States to meet their obligations under article 13. The adoption of a
human rights-based approach by United Nations specialized agencies, programmes and bodies
will greatly facilitate implementation of the right to education.
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Notes
1/ Contained in document E/C.12/1999/10.

2/ TheWorld Declaration on Education for All was adopted by 155 governmental delegations; the
Vienna Declaration and Programme of Action was adopted by 171 governmental delegations; the
Convention on the Rights of the Child has been ratified or acceded to by 191 States Parties; the
Plan of Action of the United Nations Decade for Human Rights Education was adopted by a
consensus resolution of the General Assembly (49/184).

3/ This approach corresponds with the Committee’s analytical framework adopted in relation to
the rights to adequate housing and food, as well as the work of the United Nations Special
Rapporteur on theright to education. Inits General Comment 4, the Committeeidentified anumber
of factorswhich bear upon the right to adequate housing, including “availability”, “ affordability”,
“accessibility” and “cultural adequacy”. In its General Comment 12, the Committee identified
elements of the right to adequate food, such as“availability”, “acceptability” and “accessibility”.
In her preliminary report to the Commission on Human Rights, the Special Rapporteur on the
right to education sets out “four essential features that primary schools should exhibit, namely
availability, accessibility, acceptability and adaptability”, (E/CN.4/1999/49, para. 50).

4/ See para. 6.

5/ The Declaration defines “basic learning needs’ as. “essential learning tools (such as literacy,
oral expression, numeracy, and problem solving) and the basi ¢ |earning content (such asknowledge,
skills, values, and attitudes) required by human beings to be able to survive, to develop their full
capacities, to live and work in dignity, to participate fully in development, to improve the quality
of their lives, to make informed decisions, and to continue learning” (art. 1).

6/ Advocacy Kit, Basic Education 1999 (UNICEF), section 1, p. 1.

7/ See para. 6.

8/ See International Standard Classification of Education 1997, UNESCO, para. 52.

9/ A view also reflected in the Human Resources Development Convention 1975 (Convention
No. 142) and the Social Policy (Basic Aims and Standards) Convention 1962 (Convention No.
117) of the International Labour Organization.

10/ See note 8.

11/ See para. 6.

12/ 11 See para. 15.

13/ 12 See para. 6.

14/ See para. 9.
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15/ Thisreplicatesarticle 18 (4) of the International Covenant on Civil and Political Rights (ICCPR)
and aso relatesto the freedom to teach areligion or belief as stated in article 18 (1) ICCPR. (See
Human Rights Committee General Comment 22 on article 18 ICCPR, forty-eighth session, 1993.)
The Human Rights Committee notesthat the fundamental character of article 18 ICCPR isreflected
in the fact that this provision cannot be derogated from, even in time of public emergency, as
stated in article 4 (2) of that Covenant.

16/ According to article 2:

“When permitted in aState, the following situations shall not be deemed to constitute discrimination,
within the meaning of article 1 of this Convention:

(a) The establishment or maintenance of separate educational systems or institutionsfor pupils of
the two sexes, if these systems or ingtitutions offer equivalent access to education, provide a
teaching staff with qualifications of the same standard as well as school premises and equipment
of the same quality, and afford the opportunity to take the same or equivalent courses of study;

(b) The establishment or maintenance, for religious or linguistic reasons, of separate educational
systems or institutions offering an education which is in keeping with the wishes of the pupil’s
parents or legal guardians, if participation in such systems or attendance at such institutions is
optional and if the education provided conformsto such standards as may belaid down or approved
by the competent authorities, in particular for education of the same level;

(c) The establishment or maintenance of private educational institutions, if the object of the
ingtitutions is not to secure the exclusion of any group but to provide educational facilities in
addition to those provided by the public authorities, if theinstitutions are conducted in accordance
with that object, and if the education provided conforms with such standards as may belaid down
or approved by the competent authorities, in particular for education of the same level.”

17/ See UNESCO Recommendation Concerning the Status of Higher-Education Teaching Personnel
(2997).

18/ Informulating this paragraph, the Committee hastaken note of the practice evolving elsewhere
in theinternational human rights system, such asthe interpretation given by the Committee on the
Rights of the Child to article 28 (2) of the Convention on the Rights of the Child, as well as the
Human Rights Committee's interpretation of article 7 of ICCPR.

19/ The Committee notes that, although it is absent from article 26 (2) of the Declaration, the
drafters of ICESCR expressly included the dignity of the human personality asone of the mandatory
objectivesto which all education isto be directed (art. 13 (1)).

20/ See the Committee’s General Comment 3, para. 1.

21/ See the Committee’s General Comment 3, para. 2.

22/ See the Committee’'s General Comment 3, para. 9.

23/ See the Committee’s General Comment 3, para. 9.
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24/ There are numerous resources to assist States Parties in this regard, such as UNESCO’s
Guidelinesfor Curriculum and Textbook Devel opment in International Education (ED/ECS/HCI).
Oneof theobjectivesof article 13 (1) isto “ strengthen the respect of human rights and fundamental
freedoms’; inthisparticular context, States Parties should examinetheinitiatives devel oped within
the framework of the United Nations Decade for Human Rights Education - especially instructive
isthe Plan of Action for the Decade, adopted by the General Assembly in 1996, and the Guidelines
for National Plans of Action for Human Rights Education, developed by the Office of the High
Commissioner for Human Rights to assist States in responding to the United Nations Decade for
Human Rights Education.

25/ On the meaning of “compulsory” and “free’, see paragraphs 6 and 7 of General Comment 11
on article 14.

26/ In appropriate cases, such a fellowship system would be an especially appropriate target for
the international assistance and cooperation anticipated by article 2 (1).

27/ In the context of basic education, UNICEF has observed: “ Only the State can pull together all
the componentsinto acoherent but flexible education system”. UNICEF, The State of the World's
Children, 1999, “ The education revolution”, p. 77.

28/ Accordingtoarticle 7 (2), “ (€)ach Member shall, taking into account theimportance of education
in eliminating child labour, take effective and time-bound measures to: (c) ensure access to free
basic education, and, wherever possible and appropriate, vocational training, for all children
removed from the worst forms of child labour” (ILO Convention 182, Worst Forms of Child
Labour, 1999).

29/ See the Committee’'s General Comment 3, paras. 13-14.

30/ See the Committee’s General Comment 2, para. 9.
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N. No.14-The Right to the Highest Attainable Standard of Health (Article 12
of the International Covenant on Economic, Social and Cultural Rights)
(2000)

1. Hedlth is a fundamental human right indispensable for the exercise of other human rights.
Every human being is entitled to the enjoyment of the highest attainable standard of health
conducive to living a life in dignity. The redlization of the right to health may be pursued
through numerous, complementary approaches, such asthe formulation of health policies, or
theimplementation of health programmes devel oped by the World Health Organi zation (WHO),
or the adoption of specific legal instruments. Moreover, the right to health includes certain
components which are legally enforceable. (1)

2. The human right to health is recognized in numerous international instruments. Article 25.1
of the Universal Declaration of Human Rights affirms: “ Everyone has the right to a standard
of living adequatefor the health of himself and of hisfamily, including food, clothing, housing
and medical care and necessary socia services’. The International Covenant on Economic,
Social and Cultural Rights provides the most comprehensive article on the right to health in
international human rightslaw. In accordance with article 12.1 of the Covenant, States Parties
recognize“theright of everyoneto the enjoyment of the highest attainable standard of physical
and mental health”, while article 12.2 enumerates, by way of illustration, a number of “steps
to be taken by the States Parties ... to achieve the full realization of thisright”. Additionally,
theright to health isrecognized, inter alia, in article 5 (e) (iv) of the International Convention
on the Elimination of All Forms of Racial Discrimination of 1965, in articles 11.1 (f) and 12
of the Convention on the Elimination of All Forms of Discrimination against Women of 1979
and in article 24 of the Convention on the Rights of the Child of 1989. Several regional
human rights instruments also recognize the right to health, such as the European Social
Charter of 1961 as revised (art. 11), the African Charter on Human and Peoples' Rights of
1981 (art. 16) and the Additional Protocol to the American Convention on Human Rightsin
the Area of Economic, Social and Cultural Rights of 1988 (art. 10). Similarly, the right to
health has been proclaimed by the Commission on Human Rights, (2) aswell asinthe Vienna
Declaration and Programme of Action of 1993 and other international instruments. (3)

3. Theright to health is closely related to and dependent upon the realization of other human
rights, as contained in the International Bill of Rights, including the rights to food, housing,
work, education, human dignity, life, non-discrimination, equality, the prohibition against
torture, privacy, access to information, and the freedoms of association, assembly and
movement. These and other rights and freedoms address integral components of the right to
health.

4. Indrafting article 12 of the Covenant, the Third Committee of the United Nations General
Assembly did not adopt the definition of health contained in the preambl e to the Constitution
of WHO, which conceptualizes health as “a state of complete physical, mental and social
well-being and not merely the absence of disease or infirmity”. However, the reference in
article 12.1 of the Covenant to “the highest attainable standard of physical and mental health”
isnot confined to theright to health care. On the contrary, the drafting history and the express
wording of article 12.2 acknowledge that the right to health embraces a wide range of socio-
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economic factorsthat promote conditionsin which people can lead ahealthy life, and extends
to the underlying determinants of health, such as food and nutrition, housing, access to safe
and potable water and adequate sanitation, safe and healthy working conditions, and ahealthy
environment.

The Committeeis aware that, for millions of people throughout the world, the full enjoyment
of theright to health still remainsadistant goal. Moreover, in many cases, especially for those
living in poverty, this goal is becoming increasingly remote. The Committee recognizes the
formidable structural and other obstaclesresulting from international and other factors beyond
the control of States that impede the full realization of article 12 in many States Parties.

With aview to assisting States Parties’ implementation of the Covenant and the fulfilment of
their reporting obligations, this General Comment focuses on the normative content of article
12 (Part 1), States Parties’ obligations (Part I1), violations (Part 111) and implementation at the
national level (Part 1), whilethe obligations of actors other than States Parties are addressed
in Part V. The General Comment is based on the Committee's experiencein examining States
Parties' reportsover many years.

[.NORMATIVE CONTENT OFARTICLE 12

Article12.1 providesadefinition of theright to health, whilearticle 12.2 enumeratesillustrative,
non-exhaustive examples of States Parties’ obligations.

Theright to health is not to be understood as aright to be healthy. Theright to health contains
both freedoms and entitlements. The freedoms include the right to control one's health and
body, including sexual and reproductive freedom, and the right to be free from interference,
such astheright to befreefrom torture, non-consensual medical treatment and experimentation.
By contrast, the entitlementsinclude theright to a system of health protection which provides
equality of opportunity for people to enjoy the highest attainable level of health.

The notion of “the highest attainable standard of health” in article 12.1 takes into account
both the individual’s biological and socio-economic preconditions and a State's available
resources. There are a number of aspects which cannot be addressed solely within the
relationship between States and individuals; in particular, good health cannot be ensured by a
State, nor can States provide protection against every possible cause of human ill health.
Thus, genetic factors, individual susceptibility to ill health and the adoption of unhealthy or
risky lifestylesmay play animportant rolewith respect to an individual’s health. Consequently,
the right to health must be understood as a right to the enjoyment of a variety of facilities,
goods, services and conditions necessary for the realization of the highest attainable standard
of health.

Since the adoption of the two International Covenantsin 1966 the world health situation has
changed dramatically and the notion of health has undergone substantial changes and hasalso
widened in scope. More determinants of health are being taken into consideration, such as
resource distribution and gender differences. A wider definition of health al so takesinto account
such socialy-related concernsasviolence and armed conflict. (4) Moreover, formerly unknown
diseases, such asHuman Immunodeficiency Virusand Acquired mmunodeficiency Syndrome
(HIV/AIDS), and others that have become more widespread, such as cancer, as well as the
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12.

rapid growth of the world population, have created new obstacles for the realization of the
right to health which need to be taken into account when interpreting article 12.

The Committee interprets the right to health, as defined in article 12.1, as an inclusive right
extending not only to timely and appropriate health care but al so to the underlying determinants
of health, such asaccessto safe and potable water and adequate sanitation, an adequate supply
of safe food, nutrition and housing, healthy occupational and environmental conditions, and
accessto health-related education and information, including on sexual and reproductive health.
A further important aspect isthe participation of the population in all health-related decision-
making at the community, national and international levels.

The right to health in al its forms and at all levels contains the following interrelated and
essential elements, the precise application of which will depend on the conditions prevailing
in aparticular State Party:

(@ Availability. Functioning public health and health-carefacilities, goods and services, as
well as programmes, have to be available in sufficient quantity within the State Party.
The precise nature of thefacilities, goodsand serviceswill vary depending on numerous
factors, including the State Party’s developmental level. They will include, however,
the underlying determinants of health, such as safe and potable drinking water and
adequate sanitation facilities, hospitals, clinicsand other health-related buildings, trained
medical and professiona personnel receiving domestically competitive salaries, and
essential drugs, as defined by the WHO Action Programme on Essential Drugs. (5)

(b) Accessibility. Healthfacilities, goods and services (6) haveto be accessibleto everyone
without discrimination, within the jurisdiction of the State Party. Accessibility hasfour
overlapping dimensions:

Non-discrimination: health facilities, goods and services must be accessible
to all, especially the most vulnerable or marginalized sections of the
population, inlaw and in fact, without discrimination on any of the prohibited
grounds. (7)

Physical accessibility: health facilities, goods and services must be within
safe physical reach for all sections of the population, especially vulnerable or
marginalized groups, such as ethnic minorities and indigenous populations,
women, children, adolescents, older persons, persons with disabilities and
personswith HIV/AIDS. Accessibility alsoimpliesthat medical servicesand
underlying determinants of health, such as safe and potablewater and adequate
sanitation facilities, are within safe physical reach, including in rural areas.
Accessibility further includes adequate access to buildings for persons with
disabilities.

Economic accessibility (affordability): health facilities, goods and services
must be affordablefor all. Payment for health-care services, aswell asservices
related to the underlying determinants of health, has to be based on the
principle of equity, ensuring that these services, whether privately or publicly
provided, are affordable for all, including socially disadvantaged groups.
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Equity demands that poorer households should not be disproportionately
burdened with health expenses as compared to richer households.

I nformation accessibility: accessibility includestheright to seek, receiveand
impart information and ideas (8) concerning health issues. However,
accessi bility of information should not impair theright to have personal health
datatreated with confidentiality.

(c) Acceptability. All health facilities, goods and services must be respectful of medical
ethicsand culturally appropriate, i.e. respectful of the culture of individuals, minorities,
peoples and communities, sensitive to gender and life-cycle requirements, as well as
being designed to respect confidentiality and improve the health status of those
concerned.

(d) Quality. As well as being culturally acceptable, health facilities, goods and services
must also be scientifically and medically appropriate and of good quality. Thisrequires,
inter alia, skilled medical personnel, scientifically approved and unexpired drugs and
hospital equipment, safe and potable water, and adequate sanitation.

13. The non-exhaustive catalogue of examplesin article 12.2 provides guidance in defining the

action to be taken by States. It gives specific generic examples of measures arising from the
broad definition of theright to health contained in article 12.1, thereby illustrating the content
of that right, as exemplified in the following paragraphs. (9)

Article 12.2 (a). Theright to maternal, child and reproductive health

14.

“The provision for thereduction of the stillbirth rate and of infant mortality and for the healthy
development of the child” (art. 12.2 (a)) (10) may be understood as requiring measures to
improve child and maternal health, sexual and reproductive health services, including access
to family planning, pre- and post-natal care, (11) emergency obstetric services and access to
information, as well as to resources necessary to act on that information. (12)

Article 12.2 (b). Theright to healthy natural and workplace environments

15.
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“The improvement of all aspects of environmental and industrial hygiene” (art. 12.2 (b))
comprises, inter aia, preventive measures in respect of occupational accidents and diseases,
the requirement to ensure an adequate supply of safe and potable water and basic sanitation;
the prevention and reduction of the population’s exposure to harmful substances such as
radiation and harmful chemicals or other detrimental environmental conditions that directly
or indirectly impact upon human health. (13) Furthermore, industrial hygiene refers to the
minimization, so far asis reasonably practicable, of the causes of health hazards inherent in
the working environment. (14) Article 12.2 (b) also embraces adequate housing and safe and
hygienic working conditions, an adequate supply of food and proper nutrition, and discourages
the abuse of alcohol, and the use of tobacco, drugs and other harmful substances.



Article 12.2 (c). Theright to prevention, treatment and control of diseases

16. “The prevention, treatment and control of epidemic, endemic, occupational and other diseases’

(art. 12.2 (c)) requiresthe establishment of prevention and education programmesfor behaviour-
related health concerns such as sexually transmitted diseases, in particular HIV/AIDS, and
those adversely affecting sexual and reproductive health, and the promotion of social
determinants of good health, such asenvironmental safety, education, economic development
and gender equity. Theright to treatment includes the creation of a system of urgent medical
carein cases of accidents, epidemicsand similar health hazards, and the provision of disaster
relief and humanitarian assistance in emergency situations. The control of diseases refers to
States individual and joint efforts to, inter alia, make available relevant technologies, using
and improving epidemiological surveillance and data collection on adisaggregated basis, the
implementation or enhancement of immunization programmesand other strategies of infectious
disease control.

Article12.2 (d). Theright to health facilities, goods and services (15)

17.

“The creation of conditions which would assure to al medical service and medical attention
in the event of sickness” (art. 12.2 (d)), both physical and mental, includes the provision of
egual and timely accessto basic preventive, curative, rehabilitative health services and health
education; regular screening programmes, appropriatetreatment of prevalent diseases, illnesses,
injuries and disabilities, preferably at community level; the provision of essential drugs,; and
appropriate mental health treatment and care. A further important aspect is the improvement
and furtherance of participation of the population in the provision of preventive and curative
health services, such as the organization of the health sector, the insurance system and, in
particular, participation in political decisions relating to the right to health taken at both the
community and national levels.

Article 12. Special topics of broad application

Non-discrimination and eqgual treatment

18.

19.

By virtue of article 2.2 and article 3, the Covenant proscribes any discrimination in accessto
health care and underlying determinants of health, as well as to means and entitlements for
their procurement, on the grounds of race, colour, sex, language, religion, political or other
opinion, national or socia origin, property, birth, physical or mental disability, health status
(including HIV/AIDS), sexual orientation and civil, political, socia or other status, which has
theintention or effect of nullifying or impairing the equal enjoyment or exercise of theright to
health. The Committee stresses that many measures, such as most strategies and programmes
designed to eliminate health-related discrimination, can be pursued with minimum resource
implicationsthrough the adoption, modification or abrogation of legid ation or the dissemination
of information. The Committee recalls General Comment No. 3, paragraph 12, which states
that even in times of severe resource constraints, the vulnerable members of society must be
protected by the adoption of relatively low-cost targeted programmes.

With respect to the right to health, equality of accessto health care and health services hasto
be emphasized. States have a special obligation to provide those who do not have sufficient
means with the necessary health insurance and health-care facilities, and to prevent any
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discrimination on internationally prohibited groundsin the provision of health care and health
services, especialy with respect to the core obligations of theright to health. (16) Inappropriate
health resource allocation can lead to discrimination that may not be overt. For example,
investments should not disproportionately favour expensive curative health services which
are often accessible only to asmall, privileged fraction of the population, rather than primary
and preventive health care benefiting afar larger part of the population.

Gender per spective

20.

The Committee recommends that States integrate a gender perspectivein their health-related
policies, planning, programmesand researchin order to promote better health for both women
and men. A gender-based approach recognizes that biological and socio-cultural factors play
asignificant role in influencing the health of men and women. The disaggregation of health
and socio-economic dataaccording to sex isessential for identifying and remedying inequalities
in health.

Women and theright to health

21.

To eliminate discrimination against women, there is a need to develop and implement a
comprehensive national strategy for promoting women’s right to health throughout their life
span. Such a strategy should include interventions aimed at the prevention and treatment of
diseases affecting women, aswell as policiesto provide accessto afull range of high quality
and affordable health care, including sexual and reproductive services. A major goal should
be reducing women'’s health risks, particularly lowering rates of maternal mortality and
protecting women from domestic violence. Therealization of women'’sright to health requires
theremoval of al barriersinterfering with accessto health services, education and information,
including in the area of sexual and reproductive health. It is aso important to undertake
preventive, promotive and remedia action to shield women from the impact of harmful
traditional cultural practices and norms that deny them their full reproductive rights.

Children and adolescents

22.
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Article 12.2 (a) outlines the need to take measures to reduce infant mortality and promote the
healthy development of infantsand children. Subsequent internationa human rightsinstruments
recognizethat children and adol escents have theright to the enjoyment of the highest standard
of health and accessto facilities for the treatment of illness. (17)

The Convention on the Rights of the Child directs States to ensure access to essential health
servicesfor the child and hisor her family, including pre- and post-natal carefor mothers. The
Convention links these goals with ensuring access to child-friendly information about
preventive and health-promoting behaviour and support to families and communities in
implementing these practices. Implementation of the principle of non-discrimination requires
that girls, as well as boys, have equal access to adequate nutrition, safe environments, and
physical aswell as mental health services. There is aneed to adopt effective and appropriate
measures to abolish harmful traditional practices affecting the health of children, particularly
girls, including early marriage, female genital mutilation, preferential feeding and care of
male children. (18) Children with disabilities should be given the opportunity to enjoy a
fulfilling and decent life and to participate within their community.



23.

24,

States Parties should provide a saf e and supportive environment for adol escents, that ensures
the opportunity to participatein decisions affecting their health, to build life-skills, to acquire
appropriate information, to receive counselling and to negotiate the health-behaviour choices
they make. Theredlization of theright to health of adol escentsis dependent on the devel opment
of youth-friendly health care, which respects confidentiality and privacy and includes
appropriate sexual and reproductive health services.

In all policies and programmes aimed at guaranteeing the right to health of children and
adolescents their best interests shall be a primary consideration.

Older persons

25.

With regard to the realization of the right to health of older persons, the Committee, in
accordance with paragraphs 34 and 35 of General Comment No. 6 (1995), reaffirms the
importance of an integrated approach, combining elements of preventive, curative and
rehabilitative health treatment. Such measures should be based on periodical check-ups for
both sexes; physical as well as psychological rehabilitative measures aimed at maintaining
the functionality and autonomy of older persons; and attention and care for chronically and
terminally ill persons, sparing them avoidable pain and enabling them to die with dignity.

Per sons with disabilities

26.

The Committee reaffirms paragraph 34 of its General Comment No. 5, which addresses the
issue of persons with disabilities in the context of the right to physical and mental health.
M oreover, the Committee stresses the need to ensure that not only the public health sector but
also private providers of health services and facilities comply with the principle of non-
discrimination in relation to persons with disabilities.

| ndigenous peoples

27.

Inthelight of emerging international law and practice and the recent measurestaken by States
inrelation to indigenous peoples, (19) the Committee deemsit useful to identify elementsthat
would help to define indigenous peoples’ right to health in order better to enable States with
indigenous peoples to implement the provisions contained in article 12 of the Covenant. The
Committee considers that indigenous peoples have the right to specific measures to improve
their accessto health servicesand care. These health services should be culturally appropriate,
taking into account traditional preventive care, healing practices and medicines. States should
provide resources for indigenous peoplesto design, deliver and control such services so that
they may enjoy the highest attainable standard of physical and mental health. Thevital medicinal
plants, animals and minerals necessary to the full enjoyment of health of indigenous peoples
should also be protected. The Committee notesthat, in indigenous communities, the health of
the individual is often linked to the health of the society as a whole and has a collective
dimension. In this respect, the Committee considers that development-related activities that
lead to the displacement of indigenous peoplesagainst their will from their traditional territories
and environment, denying them their sources of nutrition and breaking their symbiotic
relationship with their lands, has a deleterious effect on their health.
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Limitations

28.

29.

30.

31.

32.

33.
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Issues of public health are sometimes used by States as grounds for limiting the exercise of
other fundamental rights. The Committee wishesto emphasize that the Covenant’s limitation
clause, article 4, is primarily intended to protect the rights of individual srather than to permit
theimposition of limitationsby States. Consequently a State Party which, for example, restricts
the movement of, or incarcerates, persons with transmissible diseases such as HIV/AIDS,
refuses to allow doctors to treat persons believed to be opposed to a government, or fails to
provide immunization against the community’s major infectious diseases, on grounds such as
national security or the preservation of public order, has the burden of justifying such serious
measuresin relation to each of the elementsidentified in article4. Such restrictionsmust bein
accordance with the law, including international human rights standards, compatible with the
nature of the rights protected by the Covenant, in the interest of legitimate aims pursued, and
strictly necessary for the promotion of the general welfare in a democratic society.

Inlinewith article 5.1, such limitations must be proportional, i.e. theleast restrictive dternative
must be adopted where several typesof limitationsare available. Even where such limitations
on groundsof protecting public heath are basically permitted, they should be of limited duration
and subject to review.

[I. STATESPARTIES OBLIGATIONS

General legal obligations

While the Covenant provides for progressive realization and acknowledges the constraints
due to the limits of available resources, it also imposes on States Parties various obligations
which are of immediate effect. States Parties have immediate obligations in relation to the
right to health, such asthe guarantee that the right will be exercised without discrimination of
any kind (art. 2.2) and the obligation to take steps (art. 2.1) towards the full realization of
article 12. Such steps must be deliberate, concrete and targeted towards the full realization of
the right to health. (20)

Theprogressiveredlization of theright to health over aperiod of time should not beinterpreted
asdepriving States Parties' obligationsof al meaningful content. Rather, progressiverealization
means that States Parties have a specific and continuing obligation to move as expeditiously
and effectively as possible towards the full realization of article 12. (21)

As with all other rights in the Covenant, there is a strong presumption that retrogressive
measures taken in relation to the right to health are not permissible. If any deliberately
retrogressive measures are taken, the State Party has the burden of proving that they have
been introduced after the most careful consideration of all alternatives and that they are duly
justified by referenceto thetotality of therights provided for in the Covenant in the context of
the full use of the State Party’s maximum available resources. (22)

The right to health, like all human rights, imposes three types or levels of obligations on
States Parties: the obligations to respect, protect and fulfil. In turn, the obligation to fulfil
containsobligationsto facilitate, provide and promote. (23) The obligation to respect requires
States to refrain from interfering directly or indirectly with the enjoyment of the right to
health. The obligation to protect requires States to take measures that prevent third parties



35.

from interfering with article 12 guarantees. Finally, the obligation to fulfil requires States to
adopt appropriate legislative, administrative, budgetary, judicial, promotional and other
measures towards the full realization of the right to health.

Specific legal obligations

. Inparticular, States are under the obligation to respect theright to health by, inter alia, refraining

from denying or limiting equal access for all persons, including prisoners or detainees,
minorities, asylum seekersand illegal immigrants, to preventive, curative and palliative health
services, abstaining from enforcing discriminatory practices as a State policy; and abstaining
from imposing discriminatory practices relating to women’s health status and needs.
Furthermore, obligations to respect include a State’ s obligation to refrain from prohibiting or
impeding traditional preventive care, healing practices and medicines, from marketing unsafe
drugs and from applying coercive medical treatments, unless on an exceptional basis for the
treatment of mental illness or the prevention and control of communicable diseases. Such
exceptional cases should be subject to specific and restrictive conditions, respecting best
practices and applicableinternational standards, including the Principlesfor the Protection of
Persons with Mental IlIness and the Improvement of Mental Health Care. (24)

In addition, States should refrain from limiting access to contraceptives and other means of
maintaining sexual and reproductive health, from censoring, withholding or intentionally
misrepresenting health-related information, including sexual education and information, as
well as from preventing people’s participation in health-related matters. States should also
refrain from unlawfully polluting air, water and soil, e.g. through industrial waste from State-
owned facilities, from using or testing nuclear, biological or chemical weaponsif such testing
results in the release of substances harmful to human health, and from limiting access to
health services as a punitive measure, e.g. during armed conflictsin violation of international
humanitarian law.

Obligations to protect include, inter alia, the duties of States to adopt legislation or to take
other measures ensuring equal access to health care and health-related services provided by
third parties; to ensure that privatization of the health sector does not constitute athreat to the
availability, accessibility, acceptability and quality of health facilities, goods and services; to
control the marketing of medical equipment and medicinesby third parties; and to ensure that
medical practitionersand other health professionals meet appropriate standards of education,
skill and ethical codes of conduct. States are also obliged to ensure that harmful social or
traditional practicesdo not interferewith accessto pre- and post-natal care and family-planning;
to prevent third parties from coercing women to undergo traditional practices, e.g. female
genital mutilation; and to take measures to protect all vulnerable or marginalized groups of
society, in particular women, children, adolescents and older persons, in the light of gender-
based expressions of violence. States should also ensure that third partiesdo not limit peopl€e’s
access to health-related information and services.

36. The obligation to fulfil requires States Parties, inter alia, to give sufficient recognition to the

right to health in the national political and legal systems, preferably by way of legidlative
implementation, and to adopt a national health policy with a detailed plan for realizing the
right to health. States must ensure provision of health care, including immunization programmes
against the major infectious diseases, and ensure equal access for all to the underlying
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determinants of health, such asnutritioudy safefood and potabl e drinking water, basic sanitation
and adequate housing and living conditions. Public health infrastructures should provide for
sexual and reproductive health services, including safe motherhood, particularly inrural areas.
States have to ensure the appropriate training of doctors and other medical personnel, the
provision of a sufficient number of hospitals, clinicsand other health-related facilities, and
the promotion and support of the establishment of institutions providing counselling and mental
health services, with due regard to equitable distribution throughout the country. Further
obligationsinclude the provision of apublic, private or mixed health insurance system which
is affordable for all, the promotion of medical research and health education, as well as
information campaigns, in particular with respect to HIV/AIDS, sexual and reproductive hedlth,
traditional practices, domestic violence, the abuse of acohol and the use of cigarettes, drugs
and other harmful substances. States are also required to adopt measures against environmental
and occupational health hazards and against any other threat as demonstrated by
epidemiological data. For this purposethey should formulate and implement national policies
aimed at reducing and eliminating pollution of air, water and soil, including pollution by
heavy metals such aslead from gasoline. Furthermore, States Partiesarerequired to formul ate,
implement and periodically review a coherent national policy to minimize the risk of
occupational accidents and diseases, as well as to provide a coherent national policy on
occupational safety and health services. (25)

The obligation to fulfil (facilitate) requires States inter alia to take positive measures that
enable and assist individuals and communities to enjoy the right to health. States Parties are
also obliged to fulfil (provide) a specific right contained in the Covenant when individual s or
agroup are unable, for reasons beyond their control, to realize that right themselves by the
means at their disposal. The obligation to fulfil (promote) the right to health requires Statesto
undertake actionsthat create, maintain and restore the health of the population. Such obligations
include: (i) fostering recognition of factorsfavouring positive health results, e.g. research and
provision of information; (ii) ensuring that health services are culturally appropriate and that
health care staff are trained to recognize and respond to the specific needs of vulnerable or
marginalized groups; (iii) ensuring that the State meetsits obligations in the dissemination of
appropriateinformation relating to healthy lifestylesand nutrition, harmful traditional practices
and the availability of services; (iv) supporting people in making informed choices about
their health.

I nter national obligations

Inits Genera Comment No. 3, the Committee drew attention to the obligation of all States
Parties to take steps, individually and through international assistance and cooperation,
especially economic and technical, towards the full realization of the rights recognized in the
Covenant, such as the right to health. In the spirit of article 56 of the Charter of the United
Nations, the specific provisions of the Covenant (articles 12, 2.1, 22 and 23) and the Alma-
Ata Declaration on primary health care, States Parties should recognize the essential role of
international cooperation and comply with their commitment to take joint and separate action
to achievethefull realization of theright to health. Inthisregard, States Partiesarereferred to
the Alma-Ata Declaration which proclaims that the existing gross inequality in the health
status of the people, particularly between developed and developing countries, as well as
within countries, is politically, socially and economically unacceptable and is, therefore, of
common concern to all countries. (26)



39.

40.

41.

42.

To comply with their international obligationsin relation to article 12, States Parties have to
respect the enjoyment of the right to health in other countries, and to prevent third parties
from violating the right in other countries, if they are able to influence these third parties by
way of legal or politica means, in accordance with the Charter of the United Nations and
applicableinternational law. Depending on the availability of resources, States should facilitate
access to essential health facilities, goods and services in other countries, wherever possible
and provide the necessary aid when required. (27) States Parties should ensure that the right
to health is given due attention in international agreements and, to that end, should consider
the devel opment of further legal instruments. In relation to the conclusion of other international
agreements, States Parties should take stepsto ensure that these instruments do not adversely
impact upon theright to health. Similarly, States Parties have an obligation to ensure that their
actions as members of international organizations take due account of the right to health.
Accordingly, States Parties which are members of international financial institutions, notably
the International Monetary Fund, the World Bank, and regiona development banks, should
pay greater attention to the protection of theright to health in influencing thelending policies,
credit agreements and international measures of these institutions.

States Parties have ajoint and individual responsibility, in accordance with the Charter of the
United Nations and relevant resolutions of the United Nations General Assembly and of the
World Health Assembly, to cooperatein providing disaster relief and humanitarian assistance
intimes of emergency, including assistanceto refugees and internally displaced persons. Each
State should contribute to thistask to the maximum of its capacities. Priority in the provision
of international medical aid, distribution and management of resources, such as safe and potable
water, food and medical supplies, and financial aid should be given to the most vulnerable or
marginalized groups of the population. Moreover, given that some diseases are easily
transmissible beyond the frontiers of a State, the international community has a collective
responsibility to address this problem. The economically developed States Parties have a
special responsibility and interest to assist the poorer developing States in this regard.

States Parties should refrain at all times from imposing embargoes or similar measures
restricting the supply of another State with adequate medicines and medical equipment.
Restrictions on such goods should never be used as an instrument of political and economic
pressure. In thisregard, the Committee recallsits position, stated in General Comment No. 8,
on the relationship between economi ¢ sanctions and respect for economic, social and cultural
rights.

While only States are parties to the Covenant and thus ultimately accountable for compliance
with it, all members of society - individuals, including health professionals, families, local
communities, intergovernmental and non-governmental organizations, civil society
organizations, as well as the private business sector - have responsibilities regarding the
realization of theright to health. State Parties should therefore provide an environment which
facilitates the discharge of these responsibilities.
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Coreobligations

In General Comment No. 3, the Committee confirmsthat States Parties have acore obligation

to ensure the satisfaction of, at the very least, minimum essential levels of each of the rights

enunciated in the Covenant, including essential primary health care. Read in conjunction with
more contemporary instruments, such as the Programme of Action of the International
Conference on Population and Development, (28) the Alma-Ata Declaration provides
compelling guidance on the core obligations arising from article 12. Accordingly, in the
Committee’s view, these core obligations include at least the following obligations:

(& To ensure the right of access to health facilities, goods and services on a non-
discriminatory basis, especially for vulnerable or marginalized groups,

(b) To ensure access to the minimum essential food which is nutritionally adequate and
safe, to ensure freedom from hunger to everyone;

(c) To ensure access to basic shelter, housing and sanitation, and an adequate supply of
safe and potable water;

(d) To provide essentia drugs, as from time to time defined under the WHO Action
Programme on Essential Drugs;

(e) To ensure equitable distribution of all health facilities, goods and services,

(f) To adopt and implement a national public health strategy and plan of action, on the
basis of epidemiological evidence, addressing the health concerns of the whole
population; the strategy and plan of action shall be devised, and periodically reviewed,
onthebasisof aparticipatory and transparent process; they shall include methods, such
asright to health indicators and benchmarks, by which progress can be closely monitored;
the process by which the strategy and plan of action are devised, aswell astheir content,
shall give particular attention to all vulnerable or marginalized groups.

The Committee also confirms that the following are obligations of comparable priority:

(@) Toensurereproductive, materna (pre-natal aswell as post-natal) and child health care;

(b) To provide immunization against the major infectious diseases occurring in the
community;

(c) To take measures to prevent, treat and control epidemic and endemic diseases,

(d) To provide education and access to information concerning the main health problems
in the community, including methods of preventing and controlling them;

(e) To provideappropriatetraining for health personnel, including education on health and
human rights.

For the avoidance of any doubt, the Committee wishes to emphasize that it is particularly
incumbent on States Parties and other actorsin a position to assist, to provide “international
assistance and cooperation, especially economic and technical” (29) which enable devel oping
countries to fulfil their core and other obligations indicated in paragraphs 43 and 44 above.
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471.

1. VIOLATIONS

When the normative content of article 12 (Part 1) isapplied to the obligations of States Parties
(Part I1), adynamic processis set in motion which facilitatesidentification of violations of the
right to health. The following paragraphs provide illustrations of violations of article 12.

In determining which actions or omissions amount to a violation of the right to health, it is
important to distinguish the inability from the unwillingness of a State Party to comply with
its obligations under article 12. This follows from article 12.1, which speaks of the highest
attainable standard of health, aswell asfrom article 2.1 of the Covenant, which obliges each
State Party to take the necessary steps to the maximum of its available resources. A State
which is unwilling to use the maximum of its available resources for the realization of the
right to health isin violation of its obligations under article 12. If resource constraints render
it impossible for a State to comply fully with its Covenant obligations, it has the burden of
justifying that every effort has nevertheless been made to use al available resources at its
disposal in order to satisfy, asamatter of priority, the obligations outlined above. It should be
stressed, however, that a State Party cannot, under any circumstances whatsoever, justify its
non-compliance with the core obligations set out in paragraph 43 above, which are non-
derogable.

48. Violations of the right to health can occur through the direct action of States or other entities

49.

50.

insufficiently regulated by States. The adoption of any retrogressive measures incompatible
with the core obligations under theright to health, outlined in paragraph 43 above, constitutes
aviolation of the right to health. Violations through acts of commission include the formal
repeal or suspension of legislation necessary for the continued enjoyment of theright to health
or the adoption of legidlation or policieswhich are manifestly incompatible with pre-existing
domestic or international legal obligationsin relation to the right to health.

Violations of theright to health can also occur through the omission or failure of Statesto take
necessary measuresarising fromlegal obligations. Violationsthrough acts of omissioninclude
the failure to take appropriate steps towards the full realization of everyone's right to the
enjoyment of the highest attainable standard of physical and mental health, thefailureto have
anational policy on occupational safety and health as well as occupational health services,
and the failure to enforce relevant laws.

Violations of the obligation to respect

Violations of the obligation to respect are those State actions, policies or lawsthat contravene
the standards set out in article 12 of the Covenant and are likely to result in bodily harm,
unnecessary morbidity and preventable mortality. Examples include the denia of access to
health facilities, goods and servicesto particular individuals or groupsasaresult of dejureor
de facto discrimination; the deliberate withholding or misrepresentation of information vital
to health protection or treatment; the suspension of legislation or the adoption of laws or
policiesthat interfere with the enjoyment of any of the components of the right to health; and
the failure of the State to take into account its legal obligations regarding the right to health
when entering into bilateral or multilateral agreements with other States, international
organizations and other entities, such as multinational corporations.
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Violations of the obligation to protect

Violations of the obligation to protect follow from the failure of a State to take all necessary
measures to safeguard persons within their jurisdiction from infringements of the right to
health by third parties. This category includes such omissions as the failure to regul ate the
activities of individual's, groups or corporations so asto prevent them from violating the right
to health of others; the failure to protect consumers and workers from practices detrimental to
health, e.g. by employers and manufacturers of medicines or food; the failure to discourage
production, marketing and consumption of tobacco, narcotics and other harmful substances;
the failure to protect women against violence or to prosecute perpetrators; the failure to
discourage the continued observance of harmful traditional medical or cultural practices; and
thefailureto enact or enforce lawsto prevent the pollution of water, air and soil by extractive
and manufacturing industries.

Violations of the obligation to fulfil

Violations of the obligation to fulfil occur through the failure of States Parties to take all
necessary stepsto ensure the realization of the right to health. Examplesinclude thefailureto
adopt or implement anational health policy designed to ensuretheright to health for everyone;
insufficient expenditure or misallocation of public resourceswhich resultsin the non-enjoyment
of theright to health by individuals or groups, particularly the vulnerable or marginalized; the
failure to monitor the realization of the right to health at the national level, for example by
identifying right to health indicators and benchmarks; the failure to take measures to reduce
theinequitabledistribution of health facilities, goods and services; thefailureto adopt agender-
sensitive approach to health; and the failure to reduce infant and maternal mortality rates.

IV.IMPLEMENTATION AT THE NATIONAL LEVEL

Framework legislation

The most appropriate feasi ble measuresto implement theright to health will vary significantly
from one State to another. Every State hasamargin of discretion in assessing which measures
are most suitable to meet its specific circumstances. The Covenant, however, clearly imposes
aduty on each Stateto take whatever steps are necessary to ensurethat everyone has accessto
health facilities, goods and services so that they can enjoy, as soon as possible, the highest
attainable standard of physical and mental health. This requires the adoption of a national
strategy to ensureto all the enjoyment of the right to health, based on human rights principles
which definethe objectives of that strategy, and the formulation of policiesand corresponding
right to health indicators and benchmarks. The national health strategy should also identify
the resources available to attain defined objectives, as well as the most cost-effective way of
using those resources.

The formulation and implementation of national health strategies and plans of action should
respect, inter aia, the principles of non-discrimination and people’s participation. In particular,
the right of individuals and groups to participate in decision-making processes, which may
affect their devel opment, must be anintegral component of any policy, programme or strategy
developed to discharge governmental obligations under article 12. Promoting health must
involve effective community action in setting priorities, making decisions, planning,
implementing and eval uating strategiesto achieve better health. Effective provision of health
services can only be assured if peopl€e’s participation is secured by States.



55. The national health strategy and plan of action should also be based on the principles of

accountability, transparency and independence of the judiciary, since good governance is
essential to the effective implementation of all human rights, including the realization of the
right to health. In order to create a favourable climate for the realization of the right, States
Parties should take appropriate stepsto ensure that the private business sector and civil society
are aware of, and consider the importance of, the right to health in pursuing their activities.

56. States should consider adopting aframework law to operationalize their right to health national

strategy. The framework law should establish national mechanisms for monitoring the
implementation of national health strategies and plans of action. It should include provisions
on the targets to be achieved and the time-frame for their achievement; the means by which
right to health benchmarks could be achieved; the intended collaboration with civil society,
including health experts, the private sector and international organizations; institutional
responsibility for the implementation of theright to health national strategy and plan of action;
and possible recourse procedures. In monitoring progress towards the realization of the right
to health, States Parties should identify the factors and difficulties affecting implementation
of their obligations.

Right to health indicators and benchmarks

57. National health strategies should identify appropriate right to health indicators and benchmarks.

58.

The indicators should be designed to monitor, at the national and international levels, the
State Party’s obligations under article 12. States may obtain guidance on appropriate right to
health indicators, which should address different aspects of theright to health, from the ongoing
work of WHO and the United Nations Children’s Fund (UNICEF) in this field. Right to
health indicators require disaggregation on the prohibited grounds of discrimination.

Having identified appropriate right to health indicators, States Parties are invited to set
appropriate national benchmarks in relation to each indicator. During the periodic reporting
procedure the Committee will engage in a process of scoping with the State Party. Scoping
involves the joint consideration by the State Party and the Committee of the indicators and
national benchmarkswhich will then providethetargetsto be achieved during the next reporting
period. In the following five years, the State Party will use these national benchmarksto help
monitor itsimplementation of article 12. Thereafter, in the subsequent reporting process, the
State Party and the Committeewill consider whether or not the benchmarks have been achieved,
and the reasons for any difficulties that may have been encountered.

Remedies and accountability

59. Any person or group victim of aviolation of theright to health should have accessto effective

60.

judicial or other appropriate remedies at both national and international levels. (30) All victims
of such violations should be entitled to adequate reparation, which may take the form of
restitution, compensation, satisfaction or guarantees of non-repetition. National ombudsmen,
human rights commissions, consumer forums, patients' rightsassociationsor similar institutions
should address violations of the right to health.

The incorporation in the domestic legal order of international instruments recognizing the
right to health can significantly enhance the scope and effectiveness of remedial measures
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and should beencouraged in all cases. (31) Incorporation enables courtsto adjudicate viol ations
of theright to health, or at least its core obligations, by direct reference to the Covenant.

Judges and members of the legal profession should be encouraged by States Parties to pay
greater attention to violations of the right to health in the exercise of their functions.

States Parties should respect, protect, facilitate and promote thework of human rights advocates
and other members of civil society with aview to assisting vul nerable or marginalized groups
in the realization of their right to health.

V. OBLIGATIONS OF ACTORSOTHER THAN STATES PARTIES

63. The role of the United Nations agencies and programmes, and in particular the key function

assigned to WHO in realizing the right to health at the international, regional and country
levels, is of particular importance, as is the function of UNICEF in relation to the right to
health of children. When formul ating and implementing their right to health national strategies,
States Parties should avail themselves of technical assistance and cooperation of WHO. Further,
when preparing their reports, States Parties should utilize the extensiveinformation and advisory
services of WHO with regard to datacollection, disaggregation, and the development of right
to health indicators and benchmarks.

64. Moreover, coordinated effortsfor the realization of theright to health should be maintained to

enhance the interaction among all the actors concerned, including the various components of
civil society. In conformity with articles 22 and 23 of the Covenant, WHO, The International
Labour Organization, the United Nations Development Programme, UNICEF, the United
Nations Population Fund, the World Bank, regional development banks, the International
Monetary Fund, the World Trade Organization and other relevant bodies within the United
Nations system, should cooperate effectively with States Parties, building on their respective
expertise, in relation to theimplementation of theright to health at the national level, with due
respect to their individual mandates. In particular, theinternational financial institutions, notably
the World Bank and the International Monetary Fund, should pay greater attention to the
protection of the right to health in their lending policies, credit agreements and structural
adjustment programmes. When examining the reports of States Parties and their ability to
meet the obligationsunder article 12, the Committee will consider the effects of the assistance
provided by al other actors. The adoption of ahuman rights-based approach by United Nations
specialized agencies, programmes and bodies will greatly facilitate implementation of the
right to health. In the course of its examination of States Parties’ reports, the Committee will
also consider the role of health professional associations and other non-governmental
organizationsin relation to the States’ obligations under article 12.

65. The role of WHO, the Office of the United Nations High Commissioner for Refugees, the
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International Committee of the Red Cross/Red Crescent and UNICEF, as well as non
governmental organizations and national medical associations, isof particular importance in
relation to disaster relief and humanitarian assistance in times of emergencies, including
assistanceto refugeesand internally displaced persons. Priority inthe provision of international
medical aid, distribution and management of resources, such as safe and potable water, food
and medical supplies, and financial aid should be given to the most vulnerable or marginalized
groups of the population.



Notes

1/ For example, the principle of non-discrimination in relation to health facilities, goods and
servicesislegally enforceable in numerous national jurisdictions.

2/ Initsresolution 1989/11.

3/ The Principles for the Protection of Persons with Mental 1llness and for the Improvement of
Mental Health Care adopted by the United Nations General Assembly in 1991 (resolution 46/119)
and the Committee’s General Comment No. 5 on persons with disabilities apply to persons with
mental illness; the Programme of Action of the International Conference on Population and
Development held at Cairo in 1994, as well as the Declaration and Programme for Action of the
Fourth World Conference on Women held in Beijing in 1995 contain definitions of reproductive
health and women'’s health, respectively.

4/ Common article 3 of the Geneva Conventionsfor the protection of war victims (1949); Additional
Protocol | (1977) relating to the Protection of Victimsof International Armed Conflicts, art. 75 (2)
(a); Additional Protocol Il (1977) relating to the Protection of Victims of Non-International Armed
Conflicts, art. 4 (a).

5/ See WHO Model List of Essential Drugs, revised December 1999, WHO Drug Information,
vol. 13, No. 4, 1999.

6/ Unless expressly provided otherwise, any referencein this General Comment to health facilities,
goods and servicesincludesthe underlying determinants of health outlined in paras. 11 and 12 (a)
of this General Comment.

7/ See paras. 18 and 19 of this General Comment.

8/ See article 19.2 of the International Covenant on Civil and Political Rights. This General
Comment gives particular emphasisto accessto information because of the special importance of
thisissue in relation to health.

9/ In the literature and practice concerning the right to health, three levels of health care are
frequently referred to: primary health care typically deals with common and relatively minor
illnesses and is provided by health professionals and/or generally trained doctors working within
the community at relatively low cost; secondary health careisprovided in centres, usually hospitals,
and typically deals with relatively common minor or serious illnesses that cannot be managed at
community level, using specialty-trained health professional s and doctors, special equipment and
sometimesin-patient care at comparatively higher cost; tertiary health careisprovidedinrelatively
few centres, typically deals with small numbers of minor or seriousillnesses requiring specialty-
trained health professionals and doctors and special equipment, and is often relatively expensive.
Since forms of primary, secondary and tertiary health care frequently overlap and often interact,
the use of thistypology does not always provide sufficient distinguishing criteriato be helpful for
assessing which levels of health care States Parties must provide, and is therefore of limited
assistance in relation to the normative understanding of article 12.
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10/ According to WHO, the stillbirth rate is no longer commonly used, infant and under-five
mortality rates being measured instead.

11/ Prenatal denotesexisting or occurring before birth; perinatal refersto the period shortly before
and after birth (in medical statisticsthe period beginswith the compl etion of 28 weeks of gestation
and isvarioudly defined as ending one to four weeks after birth); neonatal, by contrast, coversthe
period pertaining to the first four weeks after birth; while post-natal denotes occurrence after
birth. In this Genera Comment, the more generic terms pre- and post-natal are exclusively
employed.

12/ Reproductive health means that women and men have the freedom to decide if and when to
reproduce and theright to beinformed and to have accessto safe, effective, affordable and acceptable
methods of family planning of their choice aswell astheright of accessto appropriate health-care
services that will, for example, enable women to go safely through pregnancy and childbirth.

13/ The Committee takes note, in thisregard, of Principle 1 of the Stockholm Declaration of 1972
which states: “Man hasthe fundamental right to freedom, equality and adequate conditionsof life,
in an environment of aquality that permits alife of dignity and well-being”, as well as of recent
developments in international law, including General Assembly resolution 45/94 on the need to
ensure ahealthy environment for the well-being of individuals; Principle 1 of the Rio Declaration;
and regiona human rights instruments such as article 10 of the San Salvador Protocol to the
American Convention on Human Rights.

14/ ILO Convention No. 155, art. 4.2.

15/ See para. 12 (b) and note 8 above.

16/ For the core obligations, see paras. 43 and 44 of the present General Comments.
17/ Article 24.1 of the Convention on the Rights of the Child.

18/ See World Health Assembly resolution WHAA47.10, 1994, entitled “Maternal and child health
and family planning: traditional practices harmful to the health of women and children”.

19/ Recent emerging international normsrelevant to indigenous peoplesincludethe ILO Convention
No. 169 concerning Indigenous and Triba Peoples in Independent Countries (1989); articles 29
(c) and (d) and 30 of the Convention on the Rights of the Child (1989); article 8 (j) of the
Convention on Biological Diversity (1992), recommending that States respect, preserve and
mai ntai N knowledge, innovation and practices of indigenous communities; Agenda21 of the United
Nations Conference on Environment and Development (1992), in particular chapter 26; and Part
I, paragraph 20, of the Vienna Declaration and Programme of Action (1993), stating that States
should take concerted positive steps to ensure respect for al human rights of indigenous people,
on the basis of non-discrimination. See also the preamble and article 3 of the United Nations
Framework Convention on Climate Change (1992); and article 10 (2) (e) of the United Nations
Convention to Combat Desertification in Countries Experiencing Serious Drought and/or
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Desertification, Particularly in Africa (1994). During recent years an increasing number of States
have changed their constitutions and introduced | egidl ation recognizing specific rights of indigenous
Peoples.

20/ See General Comment No. 13, para. 43.
21/ See General Comment No. 3, para. 9; Genera Comment No. 13, para. 44.
22/ See General Comment No. 3, para. 9; Genera Comment No. 13, para. 45.

23/ According to General Comments Nos. 12 and 13, the obligation to fulfil incorporates an
obligation to facilitate and an obligation to provide. In the present General Comment, the obligation
to fulfil also incorporates an obligation to promote because of the critical importance of health
promotion in the work of WHO and elsewhere.

24/ General Assembly resolution 46/119 (1991).

25/ Elements of such a policy are the identification, determination, authorization and control of
dangerous materials, equipment, substances, agents and work processes; the provision of health
information to workersand the provision, if needed, of adequate protective clothing and equipment;
the enforcement of laws and regul ations through adequate inspection; the requirement of notification
of occupational accidentsand diseases, the conduct of inquiriesinto serious accidents and diseases,
and the production of annual statistics; the protection of workers and their representatives from
disciplinary measuresfor actions properly taken by them in conformity with such apolicy; and the
provision of occupational health services with essentially preventive functions. See ILO
Occupational Safety and Health Convention, 1981 (No. 155) and Occupational Health Services
Convention, 1985 (No. 161).

26/ Article I, AlIma-Ata Declaration, Report of the International Conference on Primary Health
Care, Alma-Ata, 6-12 September 1978, in: World Health Organization, “Health for All” Series,
No. 1, WHO, Geneva, 1978.

27/ See para. 45 of this General Comment.

28/ Report of the International Conference on Popul ation and Devel opment, Cairo, 5-13 September
1994 (United Nations publication, Sales No. E.95.X111.18), chap. I, resolution 1, annex, chaps.
VIl and VIII.

29/ Covenant, art. 2.1.

30/ Regardless of whether groups as such can seek remedies as distinct holders of rights, States
Parties are bound by both the collective and individual dimensions of article 12. Collectiverights
are critical in the field of health; modern public health policy relies heavily on prevention and

promotion which are approaches directed primarily to groups.

31/ See General Comment No. 2, para. 9.
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1.

O. No.15- The Right to Water (arts. 11 and 12 of the International Covenant
on Economic, Social and Cultural Rights) (2002)*

[.INTRODUCTION

Water is a limited natural resource and a public good fundamental for life and health. The
human right to water is indispensable for leading alife in human dignity. It is a prerequisite
for the realization of other human rights. The Committee has been confronted continually
with the widespread denial of the right to water in devel oping as well as developed countries.
Over one billion personslack accessto abasic water supply, while several billion do not have
accessto adequate sanitation, which isthe primary cause of water contamination and diseases
linked to water.(1) The continuing contamination, depletion and unequal distribution of water
IS exacerbating existing poverty. States Parties have to adopt effective measures to realize,
without discrimination, the right to water, as set out in this general comment.

Thelegal bases of theright to water

2.

3.

The human right to water entitles everyoneto sufficient, safe, acceptable, physically accessible
and affordable water for personal and domestic uses. An adequate amount of safe water is
necessary to prevent death from dehydration, to reduce therisk of water-related disease and to
provide for consumption, cooking, personal and domestic hygienic requirements.

Article 11, paragraph 1, of the Covenant specifies a number of rights emanating from, and
indispensable for, the realization of the right to an adequate standard of living “including
adequate food, clothing and housing”. The use of the word “including” indicates that this
catalogue of rights was not intended to be exhaustive. The right to water clearly falls within
the category of guarantees essential for securing an adequate standard of living, particularly
sinceit isone of the most fundamental conditionsfor survival. Moreover, the Committee has
previously recognized that water is a human right contained in article 11, paragraph 1, (see
General Comment No. 6 (1995)).(2) Theright to water isalso inextricably related to the right
to the highest attainable standard of health (art. 12, para. 1)(3) and the rights to adequate
housing and adequate food (art. 11, para. 1).(4) The right should aso be seen in conjunction
with other rights enshrined in the International Bill of Human Rights, foremost amongst them
the right to life and human dignity.

Theright to water has been recognized in awide range of international documents, including
treaties, declarations and other standards.(5) For instance, Article 14, paragraph 2, of the
Convention on the Elimination of All Formsof Discrimination Against Women stipul ates that
States Parties shall ensure to women theright to “ enjoy adequate living conditions, particularly
inrelationto...] water supply”. Article 24, paragraph 2, of the Convention on the Rights of
the Child requires States Partiesto combat disease and mal nutrition “through the provision of
adequate nutritious foods and clean drinking-water”.

Theright to water has been consistently addressed by the Committee during its consideration
of StatesParties reports, in accordance with itsrevised general guidelinesregarding theform
and content of reports to be submitted by States Parties under articles 16 and 17 of the
International Covenant on Economic, Social and Cultural Rights, and its general comments.
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6.

Water is required for arange of different purposes, besides personal and domestic uses, to
realize many of the Covenant rights. For instance, water is necessary to producefood (right to
adequate food) and ensure environmental hygiene (right to health). Water is essential for
securing livelihoods (right to gain a living by work) and enjoying certain cultural practices
(right to take part in cultural life). Nevertheless, priority in the alocation of water must be
given to theright to water for personal and domestic uses. Priority should also be given to the
water resources required to prevent starvation and disease, aswell as water required to meet
the core obligations of each of the Covenant rights.(6)

Water and Covenant rights

7.

10.

11.

The Committee notes the importance of ensuring sustainable access to water resources for
agriculture to realize the right to adequate food (see General Comment No.12 (1999)).(7)
Attention should be given to ensuring that disadvantaged and marginalized farmers, including
women farmers, have equitable access to water and water management systems, including
sustainable rain harvesting and irrigation technology. Taking note of the duty in article 1,
paragraph 2, of the Covenant, which providesthat a people may not “ be deprived of its means
of subsistence’, States Parties should ensure that there is adequate access to water for
subsistence farming and for securing the livelihoods of indigenous peoples.(8)

Environmental hygiene, asan aspect of theright to health under article 12, paragraph 2 (b), of
the Covenant, encompasses taking steps on a non-discriminatory basis to prevent threats to
health from unsafe and toxic water conditions.(9) For example, States Parties should ensure
that natural water resources are protected from contamination by harmful substances and
pathogenic microbes. Likewise, States Parties should monitor and combat situations where
aguatic eco-systems serve as a habitat for vectors of diseases wherever they pose arisk to
human living environments.(10)

With aview to assisting States Parties’ implementation of the Covenant and the fulfilment of
their reporting obligations, this General Comment focusesin Part 11 on the normative content
of theright to water in articles 11, paragraph 1, and 12, on States Parties obligations (Part I11),
on violations (Part 1V) and on implementation at the national level (Part V), while the
obligations of actors other than States Parties are addressed in Part V1.

[I.NORMATIVE CONTENT OF THE RIGHT TO WATER

Theright to water contains both freedoms and entitlements. The freedomsinclude theright to
maintain access to existing water supplies necessary for the right to water, and the right to be
freefrominterference, such astheright to befreefromarbitrary disconnectionsor contamination
of water supplies. By contrast, the entitlements include the right to a system of water supply
and management that provides equality of opportunity for people to enjoy the right to water.

The elements of the right to water must be adequate for human dignity, life and health, in
accordance with articles 11, paragraph 1, and 12. The adequacy of water should not be
interpreted narrowly, by merereferenceto volumetric quantities and technol ogies. Water should
be treated as a social and cultural good, and not primarily as an economic good. The manner
of the realization of the right to water must al so be sustainable, ensuring that the right can be
realized for present and future generations.(11)

271



12. While the adequacy of water required for the right to water may vary according to different
conditions, the following factors apply in al circumstances:

(@

(b)

(©

Availability. The water supply for each person must be sufficient and continuous for
personal and domestic uses.(12) These uses ordinarily include drinking, personal
sanitation, washing of clothes, food preparation, personal and household hygiene.(13)
The quantity of water available for each person should correspond to World Health
Organization (WHO) guidelines.(14) Some individuals and groups may aso require
additional water due to health, climate, and work conditions;

Quality. The water required for each personal or domestic use must be safe, therefore
freefrom micro-organisms, chemical substancesand radiological hazardsthat constitute
athreat to a person’s health.(15) Furthermore, water should be of an acceptable colour,
odour and taste for each personal or domestic use.

Accessibility. Water and water facilities and services have to be accessible to everyone
without discrimination, within the jurisdiction of the State Party. Accessibility hasfour
overlapping dimensions:

(i) Physical accessibility: water, and adequate water facilities and services, must be
within safe physical reach for al sections of the population. Sufficient, safe and
acceptable water must be accessible within, or in the immediate vicinity, of each
household, educational institution and workplace.(16) All water facilities and
servicesmust be of sufficient quality, culturally appropriate and sensitive to gender,
life-cycle and privacy requirements. Physical security should not be threatened
during access to water facilities and services;

(i) Economic accessibility: Water, and water facilities and services, must be affordable
for al. The direct and indirect costs and charges associated with securing water
must be affordable, and must not compromise or threaten the realization of other
Covenant rights;

(iii) Non-discrimination: Water and water facilities and services must be accessible to
al, including the most vulnerable or marginalized sections of the population, in
law and in fact, without discrimination on any of the prohibited grounds; and

(iv) Information accessibility: accessibility includestheright to seek, receive and impart
information concerning water issues.(17)

Special topics of broad application

Non-discrimination and equality

13. The abligation of States Parties to guarantee that the right to water is enjoyed without
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discrimination (art. 2, para. 2), and equally between men and women (art. 3), pervades all of
the Covenant obligations. The Covenant thus proscribes any discrimination on the grounds of

race, colour, sex, age, language, religion, political or other opinion, national or social origin,
property, birth, physical or mental disability, health status (including HIV/AIDS), sexual

orientation and civil, political, social or other status, which has the intention or effect of

nullifying or impairing the equal enjoyment or exercise of the right to water. The Committee
recalls paragraph 12 of General Comment No. 3 (1990), which states that even in times of



14.

15.

16.

severe resource constraints, the vulnerable members of society must be protected by the
adoption of relatively low-cost targeted programmes.

States Parties should take steps to remove de facto discrimination on prohibited grounds,
whereindividualsand groups are deprived of the means or entitlements necessary for achieving
the right to water. States Parties should ensure that the allocation of water resources, and
investmentsin water, facilitate accessto water for all membersof society. Inappropriate resource
allocation can lead to discrimination that may not be overt. For example, investments should
not disproportionately favour expensive water supply services and facilities that are often
accessibleonly toasmall, privileged fraction of the population, rather than investing in services
and facilities that benefit afar larger part of the population.

With respect to the right to water, States Parties have a special obligation to provide those
who do not have sufficient means with the necessary water and water facilities and to prevent
any discrimination on internationally prohibited groundsin the provision of water and water
services.

Whereasthe right to water appliesto everyone, States Parties should give special attention to
those individuals and groups who havetraditionally faced difficultiesin exercising thisright,
including women, children, minority groups, indigenous peoples, refugees, asylum seekers,
internally displaced persons, migrant workers, prisoners and detainees. In particular, States
Parties should take steps to ensure that:

(&) Women are not excluded from decision-making processes concerning water resources
and entitlements. The disproportionate burden women bear in the collection of water
should be alleviated;

(b) Children are not prevented from enjoying their human rights dueto the lack of adequate
water in educational institutions and households or through the burden of collecting
water. Provision of adequate water to educational institutions currently without adequate
drinking water should be addressed as a matter of urgency;

(c¢) Rural and deprived urban areas have access to properly maintained water facilities.
Access to traditional water sources in rural areas should be protected from unlawful
encroachment and pollution. Deprived urban areas, including informal human
settlements, and homeless persons, should have access to properly maintained water
facilities. No household should be denied the right to water on the grounds of their
housing or land status;

(d) Indigenous peoples’ accessto water resources on their ancestral landsis protected from
encroachment and unlawful pollution. States should provide resources for indigenous
peoplesto design, deliver and control their access to water;

(e) Nomadic and traveller communities have access to adequate water at traditional and
designated halting sites;

(N Refugees, asylum-seekers, internally displaced persons and returnees have access to
adequate water whether they stay in camps or in urban and rural areas. Refugees and
asylum-seekers should be granted the right to water on the same conditions as granted
to nationals;
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17.

18.

19.

20.

(g) Prisoners and detainees are provided with sufficient and safe water for their daily
individual requirements, taking note of the requirements of international humanitarian
law and the United Nations Standard Minimum Rulesfor the Treatment of Prisoners;(18)

(h) Groupsfacing difficultieswith physical accessto water, such asolder persons, ]persons
with disabilities, victims of natural disasters, personsliving in disaster-prone areas, and
those living in arid and semi-arid areas, or on small islands are provided with safe and
sufficient water.

[11. STATESPARTIES OBLIGATIONS

General legal obligations

While the Covenant provides for progressive realization and acknowledges the constraints
due to the limits of available resources, it also imposes on States Parties various obligations
which are of immediate effect. States Parties have immediate obligations in relation to the
right to water, such as the guarantee that the right will be exercised without discrimination of
any kind (art. 2, para. 2) and the obligation to take steps (art. 2, para.l) towards the full
realization of articles 11, paragraph 1, and 12. Such steps must be deliberate, concrete and
targeted towards the full realization of the right to water.

States Parties have aconstant and continuing duty under the Covenant to move asexpeditiously
and effectively as possible towards the full realization of the right to water. Realization of the
right should be feasible and practicable, since all States Parties exercise control over abroad
range of resources, including water, technology, financial resourcesand international assistance,
aswith all other rightsin the Covenant.

There is a strong presumption that retrogressive measures taken in relation to the right to
water are prohibited under the Covenant.(19) If any deliberately retrogressive measures are
taken, the State Party has the burden of proving that they have been introduced after the most
careful consideration of al alternatives and that they are duly justified by reference to the
totality of the rights provided for in the Covenant in the context of the full use of the State
Party’s maximum available resources.

Specific legal obligations

Theright to water, like any human right, imposes three types of obligations on States Parties:
obligations to respect, obligations to protect and obligations to fulfil.

(a) Obligationsto respect

21.
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Theobligation to respect requiresthat States Partiesrefrain from interfering directly or indirectly
with the enjoyment of the right to water. The obligation includes, inter alia, refraining from
engaging in any practice or activity that denies or limits equal access to adequate water;
arbitrarily interfering with customary or traditional arrangements for water allocation;
unlawfully diminishing or polluting water, for example through waste from State-owned
facilities or through use and testing of weapons; and limiting access to, or destroying, water
services and infrastructure as a punitive measure, for example, during armed conflicts in
violation of international humanitarian law.



22.

The Committee notesthat during armed conflicts, emergency situations and natural disasters,
the right to water embraces those obligations by which States Parties are bound under
international humanitarian law.(20) This includes protection of objects indispensable for
survival of the civilian population, including drinking water installations and supplies and
irrigation works, protection of the natural environment against widespread, long-term and
severe damage and ensuring that civilians, internees and prisoners have access to adequate
water.(21)

(b) Obligationsto protect

23.

24,

The obligation to protect requires State Partiesto prevent third partiesfrom interfering in any
way with the enjoyment of the right to water. Third parties include individuals, groups,
corporations and other entities as well as agents acting under their authority. The obligation
includes, inter alia, adopting the necessary and effective legidative and other measures to
restrain, for example, third partiesfrom denying equal accessto adequate water; and polluting
and inequitably extracting from water resources, including natural sources, wells and other
water distribution systems.

Where water services (such as piped water networks, water tankers, accessto riversand wells)
are operated or controlled by third parties, States Parties must prevent them from compromising
equal, affordable, and physical access to sufficient, safe and acceptable water. To prevent
such abuses an effective regulatory system must be established, in conformity with the Covenant
and this General Comment, which includes independent monitoring, genuine public
participation and imposition of penalties for non-compliance.

(c) Obligations to fulfil

25.

26.

27.

The obligation to fulfil can be disaggregated into the obligations to facilitate, promote and
provide. The obligation to facilitate requires the State to take positive measures to assist
individuals and communities to enjoy the right. The obligation to promote obliges the State
Party to take stepsto ensure that there is appropriate education concerning the hygienic use of
water, protection of water sources and methods to minimize water wastage. States Parties are
also obliged to fulfil (provide) the right when individuals or a group are unable, for reasons
beyond their control, to realize that right themselves by the means at their disposal.

Theobligationtofulfil requires States Partiesto adopt the necessary measures directed towards
thefull realization of theright to water. The obligation includes, inter alia, according sufficient
recognition of this right within the national political and legal systems, preferably by way of
legidlative implementation; adopting a national water strategy and plan of action to realize
this right; ensuring that water is affordable for everyone; and facilitating improved and
sustainable access to water, particularly in rural and deprived urban areas.

To ensure that water is affordable, States Parties must adopt the necessary measures that may
include, inter alia: (a) use of arange of appropriate |low-cost techniques and technologies; (b)
appropriate pricing policies such asfree or low-cost water; and (c) income supplements. Any
payment for water services has to be based on the principle of equity, ensuring that these
services, whether privately or publicly provided, are affordable for all, including socially
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28.

29.

30.

31

32.

33.
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disadvantaged groups. Equity demandsthat poorer househol ds should not be disproportionately
burdened with water expenses as compared to richer households.

States Parties should adopt comprehensive and integrated strategies and programmesto ensure
that there is sufficient and safe water for present and future generations.(22) Such strategies
and programmes may include: (a) reducing depletion of water resourcesthrough unsustainable
extraction, diversion and damming; (b) reducing and eliminating contamination of watersheds
and water-rel ated eco-systems by substances such asradiation, harmful chemicalsand human
excreta; (c) monitoring water reserves, (d) ensuring that proposed devel opmentsdo not interfere
with access to adequate water; (€) assessing the impacts of actions that may impinge upon
water availability and natural-ecosystemswatersheds, such as climate changes, desertification
and increased soil salinity, deforestation and loss of biodiversity;(23) (f) increasing the efficient
use of water by end-users; (g) reducing water wastage in its distribution; (h) response
mechanisms for emergency situations; (i) and establishing competent institutions and
appropriate institutional arrangements to carry out the strategies and programmes.

Ensuring that everyone has access to adequate sanitation is not only fundamental for human
dignity and privacy, but isone of the principal mechanismsfor protecting the quality of drinking
water suppliesand resources.(24) In accordance with therightsto health and adequate housing
(see Genera Comments No. 4 (1991) and 14 (2000)) States Parties have an obligation to
progressively extend safe sanitation services, particularly to rural and deprived urban areas,
taking into account the needs of women and children.

Inter national obligations

Article 2, paragraph 1, and articles 11, paragraph 1, and 23 of the Covenant requirethat States
Parties recognize the essential role of international cooperation and assistance and take joint
and separate action to achieve the full realization of the right to water.

To comply with their international obligationsin relation to the right to water, States Parties
haveto respect the enjoyment of theright in other countries. International cooperation requires
States Partiesto refrain from actions that interfere, directly or indirectly, with the enjoyment
of the right to water in other countries. Any activities undertaken within the State Party’s
jurisdiction should not deprive another country of the ability to realize the right to water for
personsin its jurisdiction.(25)

States Parties should refrain at al times from imposing embargoes or similar measures, that
prevent the supply of water, as well as goods and services essential for securing the right to
water.(26) Water should never be used as an instrument of political and economic pressure. In
this regard, the Committee recalls its position, stated in its General Comment No. 8 (1997),
on the relationship between economic sanctions and respect for economic, social and cultural
rights.

Steps should be taken by States Parties to prevent their own citizens and companies from
violating the right to water of individuals and communities in other countries. Where States
Parties can take steps to influence other third parties to respect the right, through legal or
political means, such steps should be taken in accordance with the Charter of the United
Nations and applicable international |aw.



34. Depending on the availability of resources, States should facilitate realization of the right to

35.

36.

37.

water in other countries, for example through provision of water resources, financial and
technical assistance, and provide the necessary aid when required. In disaster relief and
emergency assistance, including assistance to refugees and displaced persons, priority should
be given to Covenant rights, including the provision of adequate water. International assistance
should be provided in amanner that is consistent with the Covenant and other human rights
standards, and sustainable and culturally appropriate. The economically devel oped States Parties
have a specia responsibility and interest to assist the poorer devel oping States in thisregard.

States Parties should ensure that the right to water is given due attention in international
agreements and, to that end, should consider the development of further legal instruments.
With regard to the conclusion and implementation of other international and regional
agreements, States Parties should take steps to ensure that these instruments do not adversely
impact upon the right to water. Agreements concerning trade liberalization should not curtall
or inhibit a country’s capacity to ensure the full realization of the right to water.

States Parties should ensure that their actions as members of international organizations take
due account of theright to water. Accordingly, States Partiesthat are members of international
financial institutions, notably the International Monetary Fund, the World Bank, and regional
development banks, should take steps to ensure that the right to water istaken into account in
their lending policies, credit agreements and other international measures.

Coreobligations

In General Comment No. 3 (1990), the Committee confirms that States Parties have a core
obligation to ensure the satisfaction of, at the very least, minimum essential levels of each of
the rights enunciated in the Covenant. In the Committee’s view, at least a number of core
obligations in relation to the right to water can be identified, which are of immediate effect:

(&) To ensure access to the minimum essential amount of water, that is sufficient and safe
for personal and domestic uses to prevent disease;

(b) To ensure the right of access to water and water facilities and services on a non-
discriminatory basis, especialy for disadvantaged or marginalized groups;

(c) To ensure physical access to water facilities or servicesthat provide sufficient, safe and
regular water; that have a sufficient number of water outletsto avoid prohibitivewaiting
times; and that are at a reasonabl e distance from the household;

(d) Toensure personal security isnot threatened when having to physically accessto water;
(e) To ensure equitable distribution of all available water facilities and services;

() To adopt and implement a national water strategy and plan of action addressing the
whole population; the strategy and plan of action should be devised, and periodically
reviewed, on the basis of a participatory and transparent process; it should include
methods, such as right to water indicators and benchmarks, by which progress can be
closely monitored; the process by which the strategy and plan of action are devised, as
well astheir content, shall give particular attention to all disadvantaged or marginalized
groups,
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(g) To monitor the extent of the realization, or the non-realization, of the right to water;

(h) To adopt relatively low-cost targeted water programmes to protect vulnerable and
marginalized groups,

(i) To take measures to prevent, treat and control diseases linked to water, in particular
ensuring access to adequate sanitation;

For the avoidance of any doubt, the Committee wishes to emphasize that it is particularly
incumbent on States Parties, and other actorsin a position to assist, to provide international
assistance and cooperation, especially economic and technical which enables developing
countriesto fulfil their core obligationsindicated in paragraph 37 above.

IV.VIOLATIONS

When the normative content of the right to water (see Part I1) is applied to the obligations of
States Parties (Part 111), aprocessis set in motion, which facilitatesidentification of violations
of the right to water. The following paragraphs provide illustrations of violations of the right
to water.

To demonstrate compliance with their general and specific obligations, States Parties must
establish that they have taken the necessary and feasible steps towards the realization of the
right to water. In accordance with international law, afailure to act in good faith to take such
steps amountsto aviolation of theright. It should be stressed that a State Party cannot justify
its non-compliance with the core obligations set out in paragraph 37 above, which are non-
derogable.

In determining which actions or omissions amount to a violation of the right to water, it is
important to distinguish the inability from the unwillingness of a State Party to comply with
itsobligationsin relation to the right to water. Thisfollows from articles 11, paragraph 1, and
12, which speak of the right to an adequate standard of living and the right to health, as well
as from article 2, paragraph 1, of the Covenant, which obliges each State Party to take the
necessary steps to the maximum of its available resources. A State which is unwilling to use
the maximum of its available resources for the realization of theright to water isin violation
of its obligations under the Covenant. If resource constraints render it impossible for a State
Party to comply fully with its Covenant obligations, it has the burden of justifying that every
effort has nevertheless been made to use al available resources at its disposal in order to
satisfy, as amatter of priority, the obligations outlined above.

Violations of the right to water can occur through acts of commission, the direct actions of
States Partiesor other entitiesinsufficiently regulated by States. Violationsinclude, for example,
the adoption of retrogressive measures incompatible with the core obligations (outlined in
para. 37 above), the formal repeal or suspension of legislation necessary for the continued
enjoyment of the right to water, or the adoption of legislation or policieswhich are manifestly
incompatible with pre-existing domestic or international legal obligations in relation to the
right to water.

Violations through acts of omission include the failure to take appropriate steps towards the
full realization of everyone'sright to water, thefailureto have anational policy on water, and
the failure to enforce relevant laws.



44. Whileitisnot possibleto specify acompletelist of violationsin advance, anumber of typical
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examplesrelating to the levels of obligations, emanating from the Committee’swork, may be
identified:

(a) Violations of the obligation to respect follow from the State Party’s interference with
theright to water. Thisincludes, inter alia: (i) arbitrary or unjustified disconnection or
exclusion fromwater servicesor facilities; (ii) discriminatory or unaffordableincreases
in the price of water; and (iii) pollution and diminution of water resources affecting
human health;

(b) Violations of the obligation to protect follow from the failure of a State to take all
necessary measures to safeguard persons within their jurisdiction from infringements
of theright to water by third parties.(27) Thisincludes, inter alia: (i) failure to enact or
enforce lawsto prevent the contamination and inequitable extraction of water; (ii) failure
to effectively regulate and control water services providers; (iv) failureto protect water
distribution systems (e.g., piped networks and wells) from interference, damage and
destruction; and

(o) Violations of the obligation to fulfil occur through the failure of States Parties to take
all necessary steps to ensure the realization of the right to water. Examples includes,
inter alia (i) failure to adopt or implement a national water policy designed to ensure
the right to water for everyone; (ii) insufficient expenditure or misallocation of public
resources which results in the non-enjoyment of the right to water by individuals or
groups, particularly the vulnerable or marginalized; (iii) failureto monitor therealization
of the right to water at the national level, for example by identifying right-to-water
indicators and benchmarks; (iv) failure to take measures to reduce the inequitable
distribution of water facilities and services;, (v) failure to adopt mechanisms for
emergency relief; (vi) failure to ensure that the minimum essential level of theright is
enjoyed by everyone (vii) failure of a State to take into account its international legal
obligationsregarding the right to water when entering into agreementswith other States
or with international organizations.

V.IMPLEMENTATION AT THE NATIONAL LEVEL

In accordance with article 2, paragraph 1, of the Covenant, States Parties are required to
utilize “all appropriate means, including particularly the adoption of legislative measures’ in
theimplementation of their Covenant obligations. Every State Party hasamargin of discretion
in ng which measures are most suitable to meet its specific circumstances. The Covenant,
however, clearly imposes a duty on each State Party to take whatever steps are necessary to
ensure that everyone enjoys the right to water, as soon as possible. Any national measures
designed to realize the right to water should not interfere with the enjoyment of other human
rights.

L egidation, strategies and policies

Existing legislation, strategies and policies should be reviewed to ensure that they are
compatible with obligations arising from the right to water, and should be repeal ed, amended
or changed if inconsistent with Covenant requirements.
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The duty to take steps clearly imposes on States parties an obligation to adopt a national
strategy or plan of action to realize the right to water. The strategy must: (a) be based upon
human rightslaw and principles; (b) cover al aspectsof theright to water and the corresponding
obligations of States Parties; (c) define clear objectives; (d) set targets or goalsto be achieved
and the time frame for their achievement; (€) formulate adequate policies and corresponding
benchmarks and indicators. The strategy should also establish institutional responsibility for
the process; identify resources available to attain the objectives, targets and goals; allocate
resources appropriately according to institutional responsibility; and establish accountability
mechanismsto ensure theimplementation of the strategy. When formulating and implementing
their right to water national strategies, States Parties should avail themselves of technical
assistance and cooperation of the United Nations specialized agencies (see Part VI below).

The formulation and implementation of national water strategies and plans of action should
respect, inter alia, the principles of non-discrimination and peopl€e's participation. The right
of individuals and groups to participate in decision-making processes that may affect their
exercise of theright to water must be an integral part of any policy, programme or strategy
concerning water. Individualsand groups should be given full and equal accessto information
concerning water, water services and the environment, held by public authorities or third
parties.

The national water strategy and plan of action should also be based on the principles of
accountability, transparency and independence of the judiciary, since good governance is
essential to the effective implementation of all human rights, including the realization of the
right to water. In order to create a favourable climate for the realization of the right, States
Parties should take appropriate stepsto ensure that the private business sector and civil society
are aware of, and consider the importance of, the right to water in pursuing their activities.

States Parties may find it advantageous to adopt framework legislation to operationalize their
right to water strategy. Such legislation should include: (a) targets or goals to be attained and
the time frame for their achievement; (b) the means by which the purpose could be achieved;
(c) theintended collaboration with civil society, private sector and international organizations;
(d) institutional responsibility for the process; (e) national mechanisms for its monitoring;
and (f) remedies and recourse procedures.

Steps should be taken to ensure thereis sufficient coordination between the national ministries,
regional and local authoritiesin order to reconcilewater-related policies. Whereimplementation
of the right to water has been delegated to regional or local authorities, the State Party il
retainstheresponsibility to comply with its Covenant obligations, and therefore should ensure
that these authorities have at their disposal sufficient resources to maintain and extend the
necessary water services and facilities. The States Parties must further ensure that such
authorities do not deny access to services on adiscriminatory basis.

States Parties are obliged to monitor effectively the realization of the right to water. In
monitoring progresstowardsthe realization of theright to water, States Parties should identify
the factors and difficulties affecting implementation of their obligations.
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I ndicators and benchmarks

To assist the monitoring process, right to water indicators should be identified in the national
water strategiesor plansof action. Theindicators should be designed to monitor, at the national
and international levels, the State Party’s obligations under articles 11, paragraph 1, and 12.
Indicators should address the different components of adequate water (such as sufficiency,
safety and acceptability, affordability and physical accessibility), be disaggregated by the
prohibited grounds of discrimination, and cover all persons residing in the State Party’s
territorial jurisdiction or under their control. States Parties may obtain guidance on appropriate
indicators from the ongoing work of WHO, the Food and Agriculture Organization of the
United Nations (FAO), the United Nations Centre for Human Settlements (Habitat), the
International Labour Organization (ILO), the United Nations Children’s Fund (UNICEF), the
United Nations Environment Programme (UNEP), the United Nations Development
Programme (UNDP) and the United Nations Commission on Human Rights.

. Having identified appropriate right to water indicators, States Parties are invited to set

appropriate national benchmarksin relation to each indicator.(28) During the periodic reporting
procedure, the Committeewill engagein aprocessof “scoping” with the State Party. Scoping
involves the joint consideration by the State Party and the Committee of the indicators and
national benchmarkswhich will then providethetargetsto be achieved during the next reporting
period. In the following five years, the State Party will use these national benchmarksto help
monitor itsimplementation of theright to water. Thereafter, in the subsequent reporting process,
the State Party and the Committee will consider whether or not the benchmarks have been
achieved, and the reasons for any difficulties that may have been encountered (see General
Comment No.14 (2000), para. 58). Further, when setting benchmarks and preparing their
reports, States Parties should utilize the extensive information and advisory services of
specialized agencies with regard to data collection and disaggregation.

Remedies and accountability

Any persons or groups who have been denied their right to water should have access to
effective judicial or other appropriate remedies at both national and international levels (see
General Comment No. 9 (1998), para. 4, and Principle 10 of the Rio Declaration on
Environment and Development).(29) The Committee notes that the right has been
constitutionally entrenched by a number of States and has been subject to litigation before
national courts. All victims of violations of the right to water should be entitled to adequate
reparation, including restitution, compensation, satisfaction or guarantees of non-repetition.
National ombudsmen, human rights commissions, and similar institutions should be permitted
to address violations of the right.

Before any action that interfereswith an individual’sright to water is carried out by the State
Party, or by any other third party, the relevant authorities must ensure that such actions are
performed in a manner warranted by law, compatible with the Covenant, and that comprises:
(a) opportunity for genuine consultation with those affected; (b) timely and full disclosure of
information on the proposed measures; (¢) reasonable notice of proposed actions; (d) legal
recourse and remediesfor those affected; and (e) legal assistancefor obtaining legal remedies
(see also General Comments No. 4 (1991) and No. 7 (1997)). Where such action is based on
aperson’sfailure to pay for water their capacity to pay must be taken into account. Under no
circumstances shall an individual be deprived of the minimum essential level of water.
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The incorporation in the domestic legal order of international instruments recognizing the
right to water can significantly enhance the scope and effectiveness of remedial measuresand
should be encouraged in all cases. Incorporation enables courts to adjudicate violations of the
right to water, or at least the core obligations, by direct reference to the Covenant.

Judges, adjudicators and members of the legal profession should be encouraged by States
Parties to pay greater attention to violations of the right to water in the exercise of their
functions.

States Parties should respect, protect, facilitate and promote the work of human rights advocates
and other members of civil society with aview to assisting vulnerable or marginalized groups
in the realization of thelir right to water.

V1. OBLIGATIONS OF ACTORSOTHER THAN STATES

United Nations agencies and other international organizations concerned with water, such as
WHO, FAO, UNICEF, UNEP, UN-Hahitat, ILO, UNDP, theInternational Fund for Agricultural
Development (IFAD), aswell asinternational organizations concerned with trade such asthe
World Trade Organization (WTO), should cooperate effectively with States Parties, building
on thelr respective expertise, in relation to the implementation of the right to water at the
national level. Theinternational financial ingtitutions, notably the International Monetary Fund
and the World Bank, should take into account the right to water in their lending policies,
credit agreements, structural adjustment programmes and other devel opment projects (see
General Comment No. 2 (1990)), so that the enjoyment of the right to water is promoted.
When examining the reports of States Parties and their ability to meet the obligations to
realize the right to water, the Committee will consider the effects of the assistance provided
by all other actors. The incorporation of human rights law and principlesin the programmes
and policies by international organizations will greatly facilitate implementation of the right
towater. Therole of the International Federation of the Red Crossand Red Crescent Societies,
International Committee of the Red Cross, the Office of the United Nations High Commissioner
for Refugees (UNHCR), WHO and UNICEF, aswell as non-governmental organizations and
other associations, is of particular importance in relation to disaster relief and humanitarian
assistanceintimes of emergencies. Priority inthe provision of aid, distribution and management
of water and water facilities should be given to the most vulnerable or marginalized groups of
the population.



Notes

1/ 1n 2000, the World Health Organization estimated that 1.1 billion persons did not have access
to animproved water supply (80 per cent of them rural dwellers) ableto provide at least 20 litres
of safe water per person aday; 2.4 billion persons were estimated to be without sanitation. (See
WHO, The Global Water Supply and Sanitation Assessment 2000, Geneva, 2000, p.1.) Further,
2.3 billion persons each year suffer from diseases|inked to water: see United Nations, Commission
on Sustainable Devel opment, Comprehens ve Assessment of the Freshwater Resources of the World,
New York, 1997, p. 39.

2/ Seeparas. 5 and 32 of the Committee’s General Comment No. 6 (1995) on the economic, social
and cultural rights of older persons.

3/ See General Comment No. 14 (2000) on the right to the highest attainable standard of health,
paragraphs 11, 12 (a), (b) and (d), 15, 34, 36, 40, 43 and 51.

4/ See para. 8 (b) of General Comment No. 4 (1991). See also the report by Commission on
Human Rights' Special Rapporteur on adequate housing asacomponent of theright to an adequate
standard of living, Mr. Miloon Kothari (E.CN.4/2002/59), submitted in accordance with
Commission resolution 2001/28 of 20 April 2001. In relation to the right to adequate food, seethe
report by the Special Rapporteur of the Commission on the right to food, Mr. Jean Ziegler (E/
CN.4/2002/58), submitted in accordance with Commission resolution 2001/25 of 20 April 2001.

5/ See art. 14, para. 2 (h), Convention on the Elimination of All Forms of Discrimination Against
Women,; art. 24, para. 2 (c), Convention on the Rights of the Child; arts. 20, 26, 29 and 46 of the
Geneva Convention relative to the Treatment of Prisoners of War, of 1949; arts. 85, 89 and 127 of
the Geneva Convention relative to the Treatment of Civilian Persons in Time of War, of 1949;
arts. 54 and 55 of Additional Protocol | thereto of 1977; arts. 5 and 14 Additional Protocol Il of
1977; preamble, Mar Del Plata Action Plan of the United Nations Water Conference; see para.
18.47 of Agenda 21, Report of the United Nations Conference on Environment and Devel opment,
Rio de Janeiro, 3-14 June 1992 (A/CONF.151/26/Rev.1 (Vol. | and Val. I/Corr.1, Vol. I1, Vol. I11
and Vol. I11/Corr.1) (United Nations publication, Sales No. E.93.1.8), vol |: Resolutions adopted
by the Conference, resolution 1, annex 1I; Principle No. 3, The Dublin Statement on Water and
Sustainable Devel opment, International Conference on Water and the Environment (A/CONF.151/
PC/112); Principle No. 2, Programme of Action, Report of the United Nations International
Conference on Population and Development, Cairo, 5-13 September 1994 (United Nations
publication, SalesNo. E.95.X111.18), chap. |, resolution 1, annex; paras. 5and 19, Recommendation
(2001) 14 of the Committee of Ministers to Member States on the European Charter on Water
Resources; resolution 2002/6 of the United Nations Sub-Commission on the Promotion and
Protection of Human Rights on the promotion of the realization of theright to drinking water. See
also the report on the relationship between the enjoyment of economic, social and cultural rights
and the promotion of the realization of the right to drinking water supply and sanitation (E/CN.4/
Sub.2/2002/10) submitted by the Special Rapporteur of the Sub-Commission ontheright to drinking
water supply and sanitation, Mr. El Hadji Guissé.

6/ See also World Summit on Sustainable Development, Plan of Implementation 2002, paragraph
25 (c).
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7/ This relates to both availability and to accessibility of the right to adequate food (see General
Comment No. 12 (1999), paras. 12 and 13).

8/ See also the Statement of Understanding accompanying the United Nations Convention on the
Law of Non-Navigational Uses of Watercourses (A/51/869 of 11 April 1997), which declared
that, in determining vital human needs in the event of conflicts over the use of watercourses
“gpecial attention isto be paid to providing sufficient water to sustain human life, including both
drinking water and water required for production of food in order to prevent starvation”..

9/ See dso para. 15, General Comment No. 14.

10/ According to the WHO definition, vector-borne diseasesinclude diseases transmitted by insects
(malaria, filariasis, dengue, Japanese encephalitis and yellow fever), diseases for which aguatic
snails serve as intermediate hosts (schistosomiasis) and zoonoses with vertebrates as reservoir
hosts.

11/ For a definition of sustainability, see the Report of the United Nations Conference on
Environment and Development, Rio de Janeiro, 3-14 1992, Declaration on Environment and
Development, principles 1, 8, 9, 10, 12 and 15; and Agenda 21, in particular principles 5.3, 7.27,
7.28,7.35,7.39, 7.41, 18.3, 18.8, 18.35, 18.40, 18.48, 18.50, 18.59 and 18.68.

12/ “Continuous’ means that the regularity of the water supply is sufficient for personal and
domestic uses.

13/ In this context, “drinking” means water for consumption through beverages and foodstuffs.
“Personal sanitation” meansdisposal of human excreta. Water isnecessary for personal sanitation
where water-based means are adopted. “ Food preparation” includesfood hygiene and preparation
of food stuffs, whether water isincorporated into, or comesinto contact with, food. “Personal and
household hygiene” means personal cleanliness and hygiene of the household environment.

14/ See J. Bartram and G. Howard, “Domestic water quantity, service level and health: what
should be the goal for water and health sectors’, WHO, 2002. See aso PH. Gleick, (1996) “Basic
water requirements for human activities: meeting basic needs’, Water International, 21, pp. 83-
92.

15/ The Committee refers States Parties to WHO, Guidelines for drinking-water quality, 2nd
edition, vols. 1-3 (Geneva, 1993) that are “intended to be used as a basis for the development of
national standardsthat, if properly implemented, will ensure the safety of drinking water supplies
through the elimination of, or reduction to aminimum concentration, of constituents of water that
are known to be hazardous to health.”

16/ See adso General Comment No. 4 (1991), para. 8 (b), General Comment No. 13 (1999) para. 6
(a) and Genera Comment No. 14 (2000) paras. 8 (a) and (b). Household includes a permanent or
semi-permanent dwelling, or atemporary halting site.

17/ See para. 48 of this General Comment.
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18/ Seearts. 20, 26, 29 and 46 of thethird Geneva Convention of 12 August 1949; arts. 85, 89 and
127 of the fourth Geneva Convention of 12 August 1949; arts. 15 and 20, para. 2, United Nations
Standard Minimum Rules for the Treatment of Prisoners, in Human Rights: A Compilation of
International Instruments (United Nations publication, Sales No. E.88.X1V.1).

19/ See General Comment No. 3 (1990), para. 9.

20/ For the interrelationship of human rights law and humanitarian law, the Committee notes the
conclusions of the International Court of Justice in Legality of the Threat or Use of Nuclear
Weapons (Request by the General Assembly), ICJ Reports (1996) p. 226, para. 25.

21/ Seearts. 54 and 56, Additiona Protocol | to the Geneva Conventions (1977), art. 54, Additional
Protocol 11 (1977), arts. 20 and 46 of the third Geneva Convention of 12 August 1949, and common
article 3 of the Geneva Conventions of 12 August 1949.

22/ See footnote 5 above, Agenda 21, chaps. 5,7 and 18; and the World Summit on Sustainable
Development, Plan of Implementation (2002), paras. 6 (a), (I) and (m), 7, 36 and 38.

23/ See the Convention on Biological Diversity, the Convention to Combat Desertification, the
United Nations Framework Convention on Climate Change, and subsequent protocols.

24/ Article 14, para. 2, of the Convention on the Elimination of All Forms of Discrimination
Against Women stipulates States Parties shall ensure to women the right to “adequate living
conditions, particularly inrelationto[...] sanitation”. Article 24, para. 2, of the Convention on the
Rights of the Child requires States Parties to “To ensure that all segments of society [...] have
access to education and are supported in the use of basic knowledgeof [...] theadvantagesof [...]
hygiene and environmental sanitation.”

25/ The Committee notes that the United Nations Convention on the Law of Non-Navigational
Uses of Watercourses requires that social and human needs be taken into account in determining
the equitable utilization of watercourses, that States Parties take measures to prevent significant
harm being caused, and, in the event of conflict, special regard must be given to the requirements
of vital human needs: see arts. 5, 7 and 10 of the Convention.

26/ In General Comment No. 8 (1997), the Committee noted the disruptive effect of sanctions
upon sanitation supplies and clean drinking water, and that sanctions regimes should provide for
repairs to infrastructure essential to provide clean water.

27/ See para. 23 for adefinition of “third parties”.

28/ SeeE. Rieddl, “New bearingsto the State reporting procedure: practical waysto operationalize
economic, social and cultural rights - The example of the right to health”, in S. von Schorlemer
(ed.), Praxishandbuch UNO, 2002, pp. 345-358. The Committee notes, for example, the
commitment in the 2002 World Summit on Sustainable Development Plan of Implementation to
halve, by theyear 2015, the proportion of peoplewho are unableto reach or to afford safe drinking
water (as outlined in the Millennium Declaration) and the proportion of people who do not have
access to basic sanitation.
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29/ Principle 10 of the Rio Declaration on Environment and Development (Report of the United
Nations Conference on Environment and Devel opment, seefootnote 5 above), states with respect
to environmental issuesthat “ effective accessto judicial and administrative proceedings, including
remedy and redress, shall be provided”.
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The Activist’s Manual on the International Covenant on
Economic, Social and Cultural Rights

Thisbook isdedicated to the promotion of economic and social rightsby means of parallel
reporting to the United Nations Committee on Economic, Social and Cultural Rights. The
Committee reviews State reports on the progress made in implementing the human rights
set forth in the International Covenant on Economic, Social and Cultural Rights. The
Covenant recognises the following rights:

1. towork, 6. to an adequate standard of living
2. to just and favourable conditions (including food and shelter),
of work, 7. to health,
3. to form unions and strike, 8. to education,
4. to social security, 9. to participate in cultural life.

. to protection of the family,

The Committee invites activists and NGOs to help it evaluate State reports by presenting
alternative sources of information both in writing and in person. No specia status is
required to do so. But activists must do more than say that people are homeless, health
care is poor, and education remains an aspiration for most. They must show that the
government failed to act in a specific way the Covenant obligatesit to act. This manual
aimsto outlinethe precise scope of the Covenant’sobligationsin ssmpleand direct language.

Part | explains how to participate in the Committee’s review process, the general nature of
obligations under the Covenant, and the basic scope of most rights. The explanations are
straightforward and helpful checklists are provided to ensure proper coverage. Part Il
consists of thematic chapters that may be of use for workshops, background reading, and

for those who draft special reports. Part [11 is a collection of annexes, including the full
text of the Covenant, some practical guides to web research and addresses, and the full
text of the Committee’'s General Comments as of 2004.





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




